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[B-208353] 


Pay—Retired—Non-Regular Service—Post-Age 60 
Application—Date of Pay Accrual—Garcia Case 
A service member filed an application for non-Regular retired pay under 10 U.S.C. 
1331 almost 6 years after — the age requirement, but retired pay was not 
granted because records did not show he had sufficient years of service. Upon his 
submission of additional proof, it was determined that he had sufficient service. Al- 
though more than 6 years mee between his meeting the age requirement and the 
determination that he was eligible for retired pay, none of his retroactive retired 
pay is barred by 31 U.S.C. 71a (now sec. 3702(b)), in view of Garcia v. United States, 
617 F. 2d 218 (Ct. Cl. 1980), since such claims will now be deemed to accrue only 
after the service’s determination that the claimant has the required service. . 


Matter of: Captain James E. Finigan, USAR, March 1, 1983: 


This action is in response to a request for a decision whether the 
provisions of the barring act, 31 U.S.C. §7la (now 31 U.S.C. 
§ 3702(b)), are applicable to the entitlement of Captain James E. 
Finigan, USAR, to receive retired pay under the provisions of 10 
US.C. §§ 1331-1337, for the period September 2, 1971, through Oc- 
tober 16, 1973. The answer to that question depends on whether no- 
tification to a service member under 10 U.S.C. § 1331(d) that he has 
completed all required service is a condition precedent to the run- 
ning of the barring act. We have determined that notification by 
the service that the required service has been complete is neces- 
sary before the barring act begins to run. 

This matter was submitted by the Disbursing Officer, Army Fi- 
nance and Accounting Center, and has been assigned submission 
No. DO-A-1403 by the Department of Defense Military Pay and 
Allowance Committee. 

The facts are not in dispute. Captain James E. Finigan became 
60 years of age on September 2, 1971, and apparently became eligi- 
ble to receive retired pay for non-Regular service under the provi- 
sions of 10 U.S.C. §§ 1831-1837 at that time. However, he did not 
file the required application with the Army for such pay until June 
23, 1977. 

In response to his application, he was advised by the Retired Ac- 
tivities Directorate, Reserve Components Personnel and Adminis- 
trative Center, St. Louis, that they could not substantiate that he 
performed the minimum number of qualifying years of service. 
They could only account for 17 years, 7 months and 12 days of serv- 
ice and advised him that, if he had performed additional service, 
the records to support such service were probably among those 
which had been destroyed by the fire which occurred in the Admin- 
istrative Center several years before. 

Apparently in 1978 Captain Finigan submitted copies of docu- 
ments to support his entitlement. By correspondence from the 
Army Finance and Accounting Center, dated October 9, 1979, he 
was advised that an examination of his retired pay account had 
been made, that he would be paid monthly retired pay, and that he 





228 DECISIONS OF THE: COMPTROLLER GENERAL [62 


was due retired pay retroactively to September 1971 when he 
became age 60. But, since more than 6 years had elapsed since he 
first became eligible to receive retired pay, he was advised that cer- 
tification for payment of the retroactive amount would have to be 
made by the General Accounting Office, and he was provided the 
appropriate information for filing his claim. 

His claim was first received in the General Accounting Office on 
October 17, 1979, and by correspondence dated October 25, 1979, 
our Claims Division notified the Army Finance and Accounting 
Center that payment of retired pay to Captain Finigan for the 
period prior to October 17, 1973, was barred by 31 U.S.C. § 71a, 
which bars claims not received in the General Accounting Office 
within 6 years of the date they first accrue. The Army now re- 
quests review of that ruling. 

It is noted in the submission that 10 U.S.C. § 1331(d) provides 
that a member is to be notified upon completion of 20 years of serv- 
ice that he has completed the minimum years of service required 
for eligibility. It is pointed out that due to administrative error 
Captain Finigan was never given that notification. Had such notice 
been timely sent, his 1977 application would have been accepted 
without question. 

Where a right of action is dependent on the occurrence of an 
event or contingency, the right does not accrue and the statute of 
limitations does not begin to run until the event or contingency 
occurs. 20 Comp. Gen. 734, 738 (1941). This rule has been applied, 
for example, to circumstances where by statute a claim is not pay- 
able until its validity has been determined by a designated Govern- 
ment agency. In such situations, we have held that, for the purpose 
of 31 U.S.C. § 71a, the claim does not accrue until the required de- 
termination has been made. 34 Comp. Gen. 605 (1955), and 50 id. 
607 (1971). With regard to the similar application by the Court of 
Claims of their statute of limitations (28 U.S.C. § 2501), see Fried- 
man v. United States, 159 Ct. Cl. 1 (1962). 

As the foregoing relates to the case of Captain Finigan, 10 U.S.C. 
§ 1331, which authorizes non-regular retirement, provides in part 
in subsection (a) that: 

(a) * * * a person is entitled, upon application, to retired pay * * * if— 

(1) He is at least 60 years of age; 

(2) He has performed at least 20 years of service * * *; 

(3) He performed the last eight years of qualifying service * * * not while a 


— of a regular component, the Fleet Reserve, or Fleet Marine Corps Reserve; 
an 


(4) He.is not entitled, under any other provisions of law, to retired pay from an 
armed force * * *. 

Subsection (d) of 10 U.S.C. § 13831 was added by section 1 of the 
act of October 14, 1966, Public Law 89-652, 80 Stat. 902. Subsection 
(d) reads as follows: 


(d) The Secretary concerned shall provide for notifying each person who has com- 
pleted the years of service required for eligibility for retired pay under this chapter. 





Gene. Gait} DECISIONS OF THE COMPTROLLER GENERAL 229 


The notice must be sent, in writing, to the person concerned within one year after 
he has completed that service. 

Public Law 89-652 also added 10 U.S.C § 1406 which provides 
that once a person has been notified .of his eligibility for retired 
pay, in accordance with 10 U.S.C § 1331(d), the eligibility may not 
be denied or revoked due to any error, miscalculation, misinforma- 
tion or administrative determination of years of service performed. 

The Navy Department in its report of June 6, 1966, on the need 
for H.R. 5297, which became Public Law 89-652, stated that the 
complicated method of computing creditable service for non-regular 
retirement under chapter 67 (10 U.S.C. § 1331)— 

* * * usually leaves the reservist in serious doubt as to whether he has in fact 
passed the 20-year milestone. The services, by a variety of administrative proce- 
dures, have attempted to keep the reservist informed of his progress and his comple- 
tion of the years of service required. In some cases, however, reservists have re- 
ceived erroneous information or have miscomputed their years of service and in reli- 
ance thereon have reduced their Reserve participation only to find upon reaching 
retirement age that they have not in fact met the 20 years of service requirement. 
When the errors are not discovered until at or. near retirement age the reservists no 
longer have time to renew their participation and acquire the necessary additional 
service. Page 3 of H. Rept. No. 1689, and page 2 of S. Rept. No. 1693, 89th Cong., 
2nd. Sess. 

The primary purpose of Public Law 89-652 was to place the 
burden on the services to notify reservists when they have met the 
years of service requirement. 

In paying retired pay under 10 U.S.C §§ 1331-1337, we have ap- 
plied the barring act on the basis that such pay accrues when the 
individual meets the statutory requirements of age and service. See 
38 Comp. Gen. 146 (1958); 37 id. 653 (1958); and 35 id. 646, 647 
(1956). However, we have also recognized that such entitlement is 
dependent upon approval by the service concerned of the person’s 
application, and upon such approval payment is to be made retro- 
actively to the date of eligibility. 38 Comp. Gen. 146, 149. 

A situation somewhat similar to that of Captain Finigan was re- 
cently considered by the Court of Claims in the case of Garcia v. 
United States, 617 F.2d 218 (Ct. Cl. 1980). 

The stipulated facts in that case were that in October 1967 the 
service member became 60 years of age and, but for the filing of 
his application for non-Regular retired pay, was fully qualified for 
that pay under 10 U.S.C. §§ 1331-1337. In May 1974 he finally 
made application for retired pay. In August 1974, he was advised 
that his application was rejected because a review of his records 
failed to show that he had performed sufficient satisfactory service. 
He was further advised that if he believed the Army’s records of 
his service were incorrect, he should furnish additional proof of eli- 
gibility, and that he could appeal ‘the administrative denial to the 
Army Board for the Correction of Military Records. In September 
1974 he filed a petition with the Correction Board. In October 1976, 
without the Board having taken any formal action, the Army in- 
formed the plaintiff that his records had been further reviewed and 
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that it had been determined that he had in fact performed the req- 
uisite 20 years of satisfactory service and, thus, was eligible to re- 
ceive retired pay. 

The. matter of that entitlement was submitted to our Office for 
certification and was received here on October 18, 1976. Our Claims 
Division concluded that because his record was adjusted adminis- 
tratively due to the discovery of error, and not by formal correction 
action by the Correction Board, no new cause of action or claim 
arose. Therefore, since the entitlement to retired pay arose in 1967, 
based on the provisions of 31 U.S.C §7la, payment of retired pay 
for the period before October 18, 1970, 6 years prior to receipt of 
the claim in our Office, was not authorized. 

One of the issues considered by the Court of Claims in Garcia 
was the applicability of the statutory bar contained in 28 U.S.C. 
§ 2501 to actions filed in that court. The court took the position 
that, in view of the requirements of 10 U.S.C. § 1331(d) and 10 
U.S.C. § 1406, a determination of eligibility by the service is a con- 
dition precedent to the receipt of retired pay under 10 U.S.C. 
§§ 1331-1337. Thus, the court held that the plaintiff's cause of 
action did not accrue until the service made the determination that 
he was eligible for retired pay and advised him of that determina- 
tion in October 1976. Since he had filed action in the court within 6 
years of that date, the court granted him judgment for all retired 
pay otherwise due him subsequent to his 60th birthday. 

In view of the Garcia case and in view of our position that, 
where a claim is dependent upon any agency determination re- 
quired by statute, such determination is a condition precedent to 
the accrual of the claim for the purposes of the barring act, we will 
consider the claim not to have accrued until the service’s determi- 
nation that the person has the qualifying service for retired pay 
under 10 U.S.C. § 1331. In Captain Finigan’s case the final condi- 
tion was not met until October 1979 when the determination was 
made that Captain Finigan had the required service. Since his 
claim was received in our Office within 6 years of that time, no 
part of his retired pay entitlement is barred. 

Accordingly, payment may be made to Captain Finigan for the 
retired pay found due for the period September 2, 1971, through 
October 16, 1973, if otherwise correct. 


[B-209493] 


Officers and Employees—Contracting With Government— 
Public Policy Objectionability—Regulation Restrictions— 
Violation Criteria—Military Procurements 


Where contracting officer was unaware the awardee was employed by another Gov- 
ernment agency on date of award, there was no violation of regulation against 
knowingly contracting with Government employee. Moreover, agency considered al- 
legation when raised after award and determinéd that termination of contract for 
convenience of Government was not warranted since employment was terminated. 
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In addition, General Accounting Office (GAO) finds no evidence in the record of any 
favoritism toward awardee. In these circumstances, GAO concludes that there is no 
reason to disturb award. 


Officers and Employees—Contracting With Government— 
Former Employees—Contracts With Other Than Former 
Employing Agency—Conflict of Interest Statutes— 
Inapplicability of 18 U.S.C. 207(c) 


Coasters to protester’s allegation, there -is no blanket prohibition on contracts. be- 
tween the Government and a former employee for a period of at least 1 year after 
former employee has left Government employment. Provisions contained in 18 
U.S.C. 207(c) (Supp. IV, 1980), as implemented by 5 C.F.R. 737.11 (1981), generally 
restrict certain kinds of contact between former senior Government: employees and 
their former agencies and do not apply to situation at hand where former employee 
of Veterans Administration is aw contract by Department of the Navy. 


Matter of: Sterling Medical Associates, March 1, 1983: 


Sterling Medical Associates (Sterling) protests against the De- 
partment of the Navy’s award of a contract for radiology services 
to Patrick Haran, M.D., pursuant to solicitation No. N00140-82-R- 
9270. The basis for Sterling’s protest is that Dr. Haran was a Gov- 
ernment employee when awarded this contract and, therefore,. he 
was not eligible for award under the Government’s general policy 
of not contracting with Federal employees. 

The record shows that Dr. Haran was employed at the Veterans 
Administration Medical Center in Clarksburg, West Virginia, at 
the time he submitted his proposal (July 2, 1982), as well as on the 
date of award (September 7, 1982). However, performance under 
the contract was not to commence until October 1. Sometime be- 
tween contract award and October 1, Dr. Haran terminated his em- 
ployment with the Veterans Administration in order to undertake 
his contractual duties. 

Sterling protested to the contracting officer on September 22 and 
pointed out that Dr. Haran was an employee of the Veterans Ad- 
ministration. According to the Navy, the contracting officer was 
unaware of Dr. Haran’s employment status until Sterling protest- 
ed. However, Dr. Haran had attached his resumé to his proposal 
and it showed that he was so employed. After being informed by 
Sterling that Dr. Haran was a Government employee, the contract- 
ing officer consulted with Navy counsel and determined that termi- 
nation would not be in the best interest of the Government. This 
determination was based primarily upon the fact that Dr. Haran 
was no longer a Veterans Administration employee. Sterling filed 
its protest in our Office on October 13, 1982. 

Sterling contends that, in accord with Federal Government 
policy, former Government employees are prohibited from contract- 
ing with the Government for at least 1 year after they have left 
the Government. However, we are unaware of any blanket 1-year 
prohibition on contracts between the Government and its former 
employees. The only 1-year:restriction of which we are aware is 


412-833 0 - 83 - 2 





232 DECISIONS OF THE COMPTROLLER GENERAL [62 


contained in 18 U.S.C. § 207(c) (Supp. IV, 1980), as implemented by 
5 C.F.R. § 737.11 (1981), which states that senior Government em- 
ployees generally shall not “knowingly act as an agent or attorney 
for, or otherwise represent, anyone in any formal or informal ap- 
pearance before, or with the intent to influence, make any written 
or oral communication on behalf of anyone to * * * his or her 
former department or agency * * * in connection with any particu- 
lar Government matter * * * in which [the agency] has a direct and 
substantial interest.” This restriction is not a concern in the 
present case because Dr. Haran’s contract is with the Navy rather 
than the Veterans Administration, his former agency. 

Contracts between the Government and its employees are not ex- 
pressly prohibited by statute. 55 Comp. Gem. 681, 683 (1976).. How- 
ever, such contracts are considered subject to criticism from a 
public policy standpoint on the grounds of possible favoritism and 
preferential treatment. In this regard, section 1-302.6 of the De- 
fense Acquisition Regulation (DAR) (1976 ed.) states: 

(a) Contracts shall not knowingly be entered into between the Government and 
emplo of the Government or business organizations which are substantially 
owned or controlled by Government employees, except for the most compelling rea- 
sons, such as cases where the needs of the Government cannot reasonably be other- 
wise supplied. 

This protest presents a situation in which the contracting officer 
should have known that Dr. Haran was a Government employee 
because of the statement in the resumé attached to Dr. Haran’s 
proposal. However, the contracting officer overlooked the state- 
ment in the resumé and did not actually become aware of Dr. 
Haran’s employment status until after award had been made. 
Therefore, the contracting officer did not violate the above-quoted 
regulation by “knowingly” entering into the contract with a Gov- 
ernment employee. Biosystems Analysis, Inc., B-198846, August 25, 
1980, 80-2 CPD 149. Furthermore, there is no evidence in the 
record of any favoritism towards Dr. Haran in this procurement. 
While Dr. Haran was a Government employee at the time of 
award, he worked for the Veterans Administration, not the Navy. 
Moreover, Dr. Haran terminated his employment with the Veter- 
ans Administration before he was to begin performance under this 
contract. In these circumstances, we see no reason to disturb the 
award to Dr. Haran. See Biosystems Analysis, Inc., supra. 

The protest is denied. 


[.B-209790} 


Appropriations—Availability—Contracts—Research and 
Development—Small Business Innovation Development Act— 
Operational v. R&D Activities 


In calculating its 1983 set-aside for small business innovation research program, Na- 
tional Aeronautics and Space Administration should apply definition of “research 
and development” that appears in Small Business Innovation Development Act, 
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Pub. L. 97-219, 96 Stat. 217, July 22, 1982, to its budget:for Fiscal Year 1983 without 
regard to appropriation heading ‘Research and Development.” Since Congress clear- 
ly appropriated funds for certain operational activities under that heading, it would 
be contrary to congressional intent for set-aside to be based on amounts not availa- 
ble for research and development. 


Matter of: NASA—Interpretation of Public Laws 97-219 and 
97-272, March 3, 1983: 


The Administrator of the National Aeronautics and Space Ad- 
ministration (NASA) has requested an advance decision concerning 
the application of the Small Business Innovation Development Act 
of 1982 (Act), Pub. L. No. 97-219, 96 Stat. 217, July 22, 1982, to 
NASA’s operations. 

That Act requires that agencies with “extramural budgets” for 
research and development (R&D) in excess of $100,000,000 per year 
set aside specified percentages of such budgets for award of con- 
tracts, grants or cooperative agreements to small business concerns 
participating in Small Business Administration approved small 
business innovation research (SBIR) programs. 

The question presented by NASA is whether the SBIR set-aside 
in its case must be calculated as a percentage of the total funds ap- 
propriated under the account entitled “Research and Develop- 
ment” or whether it may be calculated instead by distinguishing 
between research and development activities and operational activ- 
ities, both of which are included in the R&D appropriation, and ap- 
plying the set-aside only to the funds identified in its budget sub- 
mission for research and development. Depending on the figure se- 
lected, the amount of funds for the SBIR set-aside will be either 
$11.1 million or $3.3 million. 

For the reasons discussed below, we conclude that the set-aside 
should be calculated by applying the required set-aside percentage 
only to programs within NASA’s R&D appropriation which fit 
within the statutory definition of research and development in the 
Act. 

Section 4(f(1) of the Small Business Innovation Development Act 
of 1982, 15 U.S.C. 638(f)(1), provides as follows: 

Each Federal agency which has an extramural budget for research or research 
and development in excess of $100,000,000 for fiscal year 1982, or any fiscal year 
thereafter, shall expend not less than 0.2 per centum of its extramural budget in 
fiscal year 1983 or in such subsequent fiscal year as the agency has such budget not 
less than .6 per centum of such budget in the second fiscal year thereafter, not less 
than 1 per centum of such budget in the third fiscal year thereafter, and not less 
than 1.25 per centum of such budget in all subsequent fiscal years with small busi- 
ness concerns in connection with a small business innovation research program 
which meets the requirements of the Small Business Innovation Act of 1982 and 
regulations issued thereunder * * * Provided further, that a Federal agency shall 
not make available for purposes of meeting the requirements of this su jon an 
amount of its extramural budget for basic research or research and development 
which exceeds the percentages specified herein. * * * [Italic supplied.] 

“Research and development” and “extramural budget” are defined 
by section 4(e)(1) of section 4(e)(5) as follows: 
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The term “extramural budget” means the sum of the total obligations minus 
amounts obligated for such activities by employees of the agency in or through Gov- 
ernment-owned, Government-operated facilities * * 


* * * * * * 


The term “research” or “research and development” means any activity which is 
(A) a systematic intensive study directed toward fan knowledge or understand- 
ing of the subject studies; (B) a systematic study directed toward applying eo 
— to meet a recognized need; or (C) a eeihientie application of knowledg 

m prccectinn of useful materials, devices, and systems or methods, nee 
ing rarity evelopment, and improvement of prototypes and new processes to meet 
specific requirements. 


NASA’s fiscal year 1983 appropriation for research and develop- 
ment, and for other purposes, is set out below: 


Research and Development 


For necessary expenses, not otherwise provided for, including research, develop- 
ment, operations, services, minor construction, maintenance, repair, rehabilitation 
and modification of real and personal property; tracking and data relay satellite 
services as authorized by law; purchase, hire, maintenance, and operation of other 
than administrative aircraft, necessary for the conduct and support of aeronautical 
and space research and development activities of the National Aeronautics and 
Space Administration; and including not to exceed (1) $1,769,000,000 for Space Shut- 
tle, (2) $1,796,000,000: Provided, That the amount available for obligation or expendi- 
ture shall be reduced to the extent subsequent authorizations provide for transfers 
for Space Flight rations, (3) $115,000,000 for Space Transportation Syeee 
Upper Stages, (4) $88,000,000 for Space Transportation Systems Operations—Up 
Stages, (5) $137,500, 000 for the Space Telescope, (6) $34,500,000 for the Gamma ' 
Observatory, (7) $92, 600,000 for Project Galileo, (8) $4,000, 000 for a Space. Station, (9) 
— 000,000 for Performance Augmentation, without the approval of the Committees 
on qponcainee. $5,542,800,000, to remain available until September 30, 1984; Pro- 

olded The $280,000,000 shall be made available for aeronautical research and tech- 
nology, that o 000, 000 shall be made available for design, development, procure- 
ment, and other related requirements of liquid hydrogen-liquid oxygen upper stages 
(Centaur): Provided further, That none of the funds in this or any other Act shall be 
used for the development of a fifth space shuttle orbiter without the approval of the 
Committees on Appropriations. Pub. L. No. 97-272, 96 Stat. 1169. 


NASA historically has been essentially a research and develop- 
ment-oriented agency. The titles of its three appropriation accounts 
reflect this orientation. Its appropriations other than for “Research 
and Development,” quoted above, in fiscal year 1983, are for “Con- 
struction of Facilities” and “Research and Program Management.” 
The latter appropriation is for the operation of Government owned 
and operated facilities. 

Concerning the R&D Appropriation, NASA itself, prior to fiscal 
year 1983, has consistently treated the entire amount of the appro- 
priation, as well as all of the programs and activities specified 
therein, as research and development. For example, in response to 
our inquiry, the National Science Foundation informed us that 
NASA has always reported its “entire budget” in responding to an 
annual National Science Foundation survey entitled ‘Federal 
Funds for Research and Development.” Similarly, the Office of 
Management and Budget informed us that “in the past, NASA has 
reported all of its activities as R&D for inclusion in the R&D Spe- 
cial Analysis [Special Analysis K] prepared each year by OMB as 
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part of the President’s budget.” In making their estimates of the 
gross amounts, Government-wide, that would be available for the 
SBIR program, the cognizant Small Business Congressional Com- 
mittees used the amounts identified as R&D in prior year appropri- 
ations. See, e.g., page 180 the Report of the Senate Small Business 
Committee, S. Rep. 97-194, September 25, 1982. Finally, in a report 
from the Small Business Administration on this question, the 
Acting Assistant Administrator for the Office of Innovation Re- 
search and Technology says that NASA should be bound by the 
fact that it submitted all the activities in the appropriation as R&D 
in its report to OMB on R&D activities in the budget. 

In fiscal year 1983 budget submissions and related documents, 
and in the legislative history of NASA’s fiscal year 1983 appropri- 
ation, however, there is a recognition that a number of programs, 
most notably the Space Shuttle program, had concluded their re- 
search and development phase and were now operational. For ex- 
ample, the Senate Appropriations Committee Report, S. Rep. 97- 
537, September 9, 1982, states at page 59: 


* * * The operational era of the Space Shuttle will be initiated in fiscal year 1983. 
Operational activities in fiscal year 1983 will support five flights and procurement 
assembly and checkout of the solid rocket boosters, external tanks, and other hard- 
ware for flights in subsequent years. Production activities in fiscal year 1983 will fea- 
ture the final preparations for the delivery of the third flight Orbiter and the oper- 
ational modifications to the first orbiter vehicle. The development of a lighter- 
weight solid rocket booster will be pursued to provide additional performance for 
west coast launches of the — Shuttle. The appropriation will also provide ex- 


Pred launch vehicles and services to augment the Space Shuttle. [Italic sup- 
plied. 


The House Committee on Science and Technology also assumes the 
operational phase of the Space Shuttle program in its report, H. 
Rep. 97-502 (May 5, 1982), as follows: 


Shuttle Operations 


The major goals for the operational success of the Space Shuttle are establishing 
an adequate orbiter fleet, increasing the number of ‘flights, decreasing turn-around 
time, and decreasing the cost per flight. NASA faces a major challenge in shifting 
the organizational and institutional bias from a research and development character 
to an operational character. NASA’s success in meeting this challenge will depend 
largely on achieving self discipline within the agency in avoiding unnecessary engi- 
neering changes, in reducing duplication between government and contractor re- 
sponsibilities and capabilities, and in evolving an acquisition strategy which makes 
maximum use of competitive procurements. 


In its Special Analysis K, “Research and Development,” OMB ex- 
plains NASA’s Space Shuttle activities as follows: 


The Shuttle is expected to operate on a routine basis in 1983 to meet the needs of 
domestic and foreign users, who have already made significant investments in an- 
ticipation of its availabiity in the early 1980s. Also, regular Shuttle operations are 
important to meet civilian and national security commitments in a timely manner 
at the lowest total cost to the Nation. While the Shuttle is expected to replace the 
most expendable launch vehicles, the budget continues efforts to assure adequate 
expendable vehicle capacity until the Shuttle becomes fully operational. 

With the second successful launch of the Space Shuttle orbiter, Columbia, the 
U.S. clearly demonstrated that a manned reusable space vehicle is feasible. The 
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1983 budget provides the funds needed to make possible a timely and effective oper- 
ational Shuttle system. 

The statements in the House and Senate reports, and in OMB’s 
Special Analysis K, quoted above, were based on a detailed budget 
submission prepared by NASA, entitled “F.Y. 1983 Budget Plan.” 
It listed separately extramural research and development, intramu- 
ral research and development, and a variety of production and op- 
eration activities, described with considerable specificity. It appears 
that all activities which could reasonably fit the definition of extra- 
mural research and development set forth in the Act were listed 
under that heading in the Budget Plan. It was on the basis of the 
dollar figures associated with these activities that NASA calculated 
the total funds subject to the SBIR set-aside. (We note from 
NASA’s submission to us that it has established an SBIR program 
at a higher level, based on the entire R&D appropriation account, 
while waiting for our decision.) 

The anomaly of an appropriation account, headed “Research and 
Development,” covering activities the majority of which are for 
“operations, services, minor construction, maintenance, repair, re- 
habilitation of real and personal property, * * * ” etc., was recog- 
nized by Chairman Jake Garn of the Senate Appropriations Sub- 
committee on HUD and Independent Agencies. The Chairman 
made the following statement on the Senate floor during considera- 
tion of the fiscal year 1983 HUD and Independent Agencies Appro- 
priations bill (H.R. 6956): 

Mr. President, in reference to this small business R&D issue. I intend, at a later 
point, to accept an amendment to strike the Senate proviso. In agreeing to this 
action, I would like to note that NASA is in a somewhat unique position for two 
reasons. First, much of the NASA appropriation is committed to programs begun in 
earlier years, including the Space Shuttle, which is operated as a national system 
for various users. Further, a considerable portion of the appropriations account la- 
beled “research and development” for NASA is actually for work that is not of a re- 
search and development nature. For this reason, the bill language under the heading 

“research and development” refers to “operations, services, minor construction, 
maintenance, repair, rehabilitation and modification of real and personal property; 
tracking and data relay satellite services as authorized by law; purchase, hire, main- 
tenance and operation of other than administrative aircraft, necessary for the con- 
duct and support of aeronautical and space * * * activities.’”’ Although I realize that 

final jmomentation of rules and regulations are presently being developed by 
SBA, OMB and the effected agencies, including NASA, it is my view that the provi- 
sions of Public Law 97-219 were intended to apply only the true research and devel- 
opment activities funded under this heading. (: tSee Congressional Record, September 
. 1982, S-1215.) [Italic supplied.] 
The Senate proviso, later stricken, referred to in the quoted state- 
ment would have limited NASA’s participation in the SBIR pro- 
gram to $1,570,000. Colloquy between Chairman Garn and the 
Senate sponsor of the Small Business Innovation Development Act, 
Senator Rudman, makes it clear that the $1,570,000 limitation was 
dropped because it was agreed that the Small Business Innovation 
Development Act itself provided the flexibility NASA needed to ac- 
commodate its operational needs while at the same time maintain- 
ing its commitment to the small business community. Thus, Sena- 
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tor Rudman made the following statements in support of deletion 
of the limitation: 

Mr. Rupman. In studying the bill and the soteeegenet report, I see that the 
committee paid special attention to the application of Public Law 97-219, the Small 
Business Innovation Development Act, to the NASA program. I am pleased to see 
that the committee gave this or consideration and realize that NASA has 
voiced reservations concerning the possible effect of the program on its present R&D 
activities. However, as the original sponsor of the Small Business Innovation Devel- 
opment Act in the Senate, I believe that the concerns that are motivating the com- 
mittee can be met without the necessity of providing a specific limitation to the Ap- 
propriations Act and propose an amendment to that effect. 


* * * * * * * 


However, to the extent that NASA has a rae unique unto itself for this up- 
coming fiscal year, I stand ready to work with the Senator from Utah and NASA to 
insure that there is no deleterious effect on the Agency’s R&D activities caused by 
this first year of implementation of Public Law 97-219. 


Senator Garn responded as follows: 


Mr. Garn. I thank the gentleman. With that understanding, the concern of the 
oe Committee is satisfied. Although the exact amount to be applied to 
Public Law 97-219 in fiscal year 1983 will depend on final appropriation figures, the 
explanation provided by the sponsor of Public Law 97-219 renders the committee 
amendment unnecessary, and I gladly accept the amendment. 

As indicated, NASA’s estimate of the amount of set-aside funds cal- 
culated on the basis of actual extramural R&D is $3.3 million, 
more than double the $1,570,000 which would have been allowed 


under the proposed appropriation act limitation. 


In our view, an interpretation of the Small Business Innovation 
Development Act which would require application of the statutory 
set-aside percentage to the entire NASA R&D appropriation, with- 
out considering the actual nature of the items being funded by that 
appropriation, would be unduly strained. In the first place, NASA’s 
appropriation, although captioned “Research and Development,” by 
its terms clearly provides funds for functions in addition to R&D 
and, in fact, specifies the availability of funds for “operations.” 

Secondly, the Small Business Innovation Development Act does 
not speak in terms of “bottom line” amounts in agency R&D appro- 
priations. The operative reference is each participating agency’s 
R&D extramural budget. Moreover, Small Business Innovation Re- 
search programs are described in the Act as programs “under 
which a portion of a Federal Agency’s extramural research or re- 
search and development effort” is set aside for small business. 
Thus, to determine an agency’s R&D “effort,” the Congress must 
look at its “extramural budget” for R&D; which in turn requires 
an analysis of the agency’s budget submission. The nature of the 
: work to be performed must conform to the Act’s definition of R&D. 
It defines research and development in essentially the same way 
that that term is defined by the National Science foundation and 
the Office of Management and Budget—by reference to the nature 
of the activities performed and the goals sought to be achieved 
through such activities. An automatic application of a statutorily 
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set percentage to a lump sum appropriation which, despite its 
label, includes amounts for non-R&D activities does not carry out 
the intent of the Act. 

Finally, since funds set aside for an SBIR program may only be 
used for research and development, as defined by the Act, none of 
the funds set aside could be used for NASA’s Space Shuttle pro- 
gram since the research and development phase of that program 
has been completed. However, the Shuttle program will account for 
roughly 60 percent of the funds to be spent by NASA from its ap- 
propriation under the R&D heading for fiscal year 1983. The statu- 
tory set-aside, however calculated, would therefore have to be ap- 
plied to the extramural portion of the remaining 40 percent of 
NASA’s total R&D appropriation. Calculation of the set-aside on 
the basis of the entire NASA R&D appropriation would thus result 
in a proportionately higher percentage than is permitted by the 
last proviso of section 4(f)(1) of the Act, quoted earlier. This anoma- 
lous result would clearly not seem to have been intended by the 
colloquy, mentioned above, between Senators Garn and Rudman, 
supporting deletion of a specific dollar limitation on NASA’s par- 
ticipation in the SBIR program. 

We therefore conclude that NASA’s SBIR set-aside program 
should only be applied to those NASA programs funded through 
the NASA R&D appropriation and presented to the Congress as 
part of its detailed budget breakdown as constituting research and 
development as defined by the Small Business Innovation Develop- 
ment Act. 

By regularly including its entire R&D appropriation as research 
and development in its annual response to the National Science 
Foundation’s questionnaire and in information provided to OMB 
for inclusion in Special Analysis K, Research and Development, 
NASA has created a misleading impression of the total amount of 
funds actually available for true research and development and 
thus available for application to SBIR programs. We note that the 
portion of Special Analysis K of the President’s budget for fiscal 
year 1984 which deals with NASA specifically excludes totals for 
operational activities. Moreover, the Office of Management and 
Budget, in its response to our request for comments on this case, 
suggests that in addition to the changed Special Analysis K treat- 
ment, NASA should change the title of its Research and Develop- 
ment appropriation to reflect its operational activities. We strongly 
endorse OMB’s suggestion. 
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[B-206014} 


General Accounting Office—Jurisdiction—Discrimination— 
Complaints Under Title VII—Civil Rights Act—Monetary 
Awards 


In view of authority granted to EEOC under Title VII of the Civil Rights Act of 
1964, as amended, General Accounting Office (GAO) does not render decisions on 
the merits of, or conduct investigations into, allegations of discrimination in employ- 
ment in other agencies of the Government. However, in view of GAO’s authority to 
determine the legality of expenditures of appropriated funds, GAO may determine 
the legality of awards to by agencies in informal settlements of discrimina- 
tion cases arising under Title VII. 


Civil Rights Act—Title VII—Discrimination Complaints— 
Informal Agency Settlement— Without Discrimination 
Finding—Backpay 


Agencies have the general authority to informally settle a discrimination complaint 
and to award backpay with.a retroactive promotion or reinstatement in an informal 
settlement without a specific finding of discrimination under EEOC tions and 
case law. Title VII of the Civil Rights Act of 1964, as amended, and EEOC regula- 
tions issued thereunder provide authority for agencies to award backpay to employ- 
ees in discrimination cases, independent of the Back Pay Act, 5 U.S.C. 5596. Thus, 
backpay is authorized under Title VII without a finding of an “unjustified or unwar- 
ranted personnel action” and without a corresponding personnel action. 


Civil Rights Act—Title VII—Discrimination Complaints— 
Informal Agency Settlement— Without Discrimination 
Finding—Cash Award Limitations 


Informal settlements without a specific finding of discrimination are authorized by 
Title VII of the Civil Rights Act of 1964, as amended. In such informal settlements 
Federal agencies may authorize backpay awards, attorney fees, or costs-without a 
corresponding personnel action. However, agencies are not authorized to make 
awards not related to backpay or make awards that exceed the maximum amount 
that would be recoverable under Title VII if a finding of discrimination were made. 
An award may not provide for compensatory or punitive damages as they are not 
permitted under Title VII. 


Equal Employment Opportunity—Commission—Authority— 
Title VII Discrimination Complaints—Informal Agency 
Settlement—Remedial Actions 


The scope of remedial actions under Title VII is generally for determination by 
EEOC. However, EEOC’s present regulations on informal settlements do not provide 
sufficient guidance for Federal agencies to carry out their responsibilities under 
Title VII of the Civil Rights Act of 1964, as amended. We recommend that EEOC 
review and revise its present regulations to provide such guidance. Until that time 
agencies may administratively settle Title VII cases in a manner consistent with the 
guidelines in this decision. 


Matter of: Equal Employment Opportunity Commission— 
Informal Settlements of Discrimination Complaints—Monetary 
Awards, March 7, 1983: 


We have consolidated four cases,’ and will consider them jointly in this decision 
since they present related questions on the appropriateness of certain awards pro- 


'The four cases are B-206014—Small Business Administration; B-203194—Department of the Interior; B- 
202552—Department of the Army; and B-202521—Department of the Navy. 


412-833 0 - 83 - 3 





240 — DECISIONS OF THE COMPTROLLER GENERAL [62 


posed in informal settlements of Federal employee discrimination complaints proc- 
essed under Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e- 
16 (Supp. IV 1980). The cases discussed below essentially present the questions of 
whether an agency has the authority to informally settle a discrimination case: (1) 
by awarding backpay without effectuating a corresponding personnel action such as 
a retroactive promotion or reinstatement; (2) by awarding a monetary sum not 
based on backpay; or (3) by paying backpay without deductions or backpay comput- 
ae reference to the pay regulations, 5 C.F.R. Part 550, Subpart H 
( ). 


FACTUAL BACKGROUND 


In B-206014, a former employee of the Small Business Adminis- 
tration (SBA) who had been removed from his position filed a com- 
plaint of discrimination against the agency, contesting his removal. 
In order to resolve the complaint the SBA agreed to an informal 
settlement without rehiring the employee and without a specific 
finding of discrimination. As part of that settlement the SBA 
agreed to pay the sum of approximately $30,000. The amount rep- 
resents the employee’s gross salary for a part of the period of re- 
moval, including all pay and within-grade increases due, as well as 
a lump-sum payment for accrued annual leave. The certifying offi- 
cer forwarded the case to this Office requesting a decision as to 
whether the settlement award may be paid, and, if so, what deduc- 
tions, such.as interim earnings, if any, must be made from this 
award. 

In B-203194, an employee of the Department of the Interior had 
been temporarily promoted to a GS-13 position for a period of 120 
days, and then returned to her GS-12 position. However, the em- 
ployee continued to perform the duties of the GS-13 position for an 
additional 5 months. This additional 5-month period, together with 
all her previously recognized temporary promotions to the GS-13 
level, allegedly gave the employee over 1 year’s experience at the 
GS-13 level. The employee filed a discrimination complaint against 
the Department of the Interior after she was determined to be in- 
eligible for a promotion to a GS-14 position because she did not 
meet the time-in-grade requirements. As part of the informal set- 
tlement reached without a specific finding of discrimination, the 
Department of the Interior agreed that the employee would receive 
backpay at the GS-13 level for a period of 5 months and the em- 
ployee’s records would be corrected to show she had satisfied the 
time-in-grade requirement for a GS-14 level position. In addition, 
the employee would receive backpay for the difference between the 
salary she received at the GS-12 level and that of the GS-14 level 
for an additional 4 months. The case was forwarded to this Office 
on the question of whether the proposed award under the settle- 
ment agreement is authorized in view of our decision in Donald L. 
Bressler, 58 Comp. Gen. 401 (1979), which relates to overlong details 
to higher graded positions. 

In B-202552, an employee filed a discrimination complaint 
against the Department of the Army based upon his nonselection 
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for GS-11 position. As part of an informal settlement reached with- 
out a specific finding of discrimination, the agency agreed to pay 
the employee the sum of $3,000. The settlement agreement specifi- 
cally stated, “[t]he aforementioned monetary adjustment is not and 
shall not be construed or interpreted as an award of back pay, at- 
torney’s fees, or damages of any other type.” The case was forward- 
ed to this Office for a decision on the propriety of the award. 

In B-202521, a GS-7 employee filed a discrimination complaint 
against the Department of the Navy based upon her nonselection 
for a GS-9 position. As part of an informal settlement reached 
without a finding of discrimination, the employee was reassigned to 
a GS-7, target GS-9 position. Although the employee was not given 
a retroactive promotion, the agency agreed to pay the employee 
backpay at the GS-9 position from the date of her nonselection to 
the date of settlement. The case was forwarded to this Office for a 
decision on the question of whether an employee may receive 
backpay at the GS-9 levei where a retroactive promotion to GS-9 
was not a part of the settlement agreement. 

All of the above proposed settlements were negotiated under the 
authority of Title VII of the Civil Rights Act of 1964, as amended, 
42 U.S.C. § 2000e-16 (Supp. IV 1980), and corresponding regulations 
promulgated by the Equal Employment Opportunity Commission 
(EEOC). See 29 CFR §§ 1613.217 and 1613.221. 


LAW AND REGULATIONS 


Title VII of the Civil Rights Act of 1964, as amended, was made 
applicable to Federal employees in 1972, and the governing statu- 
tory provision as amended is found in 42 U.S.C. § 2000e-16 (Supp. 
IV 1980), which provides: 


(a) * * * All personnel actions affecting employees or applicants for employment 
* * * shall be made free from any discrimination based on race, color, religion, sex, 
or national origin. 

(b) * * * Except as otherwise provided in this subsection, the Equal Employment 
Opportunity Commission shall have authority to enforce the provisions of subsection 
(a) of this section through appropriate remedies, including reinstatement or hiring 
of employees with or without back pay, as will effectuate the policies of this section, 
and shall issue such rules, regulations, orders and instructions as it deems necessary 
and appropriate to carry out its responsibilities under this section. * * * 


EEOC’s regulations promulgated under authority of Title VII 
and published in Title 29 of the Code of Federal Regulations, pro- 
vide as follows: 


§ 1613.217 Adjustment of complaint and offer of hearing. 

(a) The agency shall provide an opportunity for adjustment of the complaint on an 
informal basis after the complainant has reviewed the investigative file. * 

If.an adjustment of the complaint is arrived at, the terms of the adjustment shall 
be reduced to writing and made part of the complaint file, with a copy of the terms 
of the adjustment provided the complainant. An informal adjustment of a complaint 
may include an award of back pay, attorney’s fees or other appropriate relief. * * * 


* * * * * * * 


§ 1613.221 Decision by head of agency or designee. 
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(a) The head of the agency, or his designee, shall make the decision of the agency 
on a complaint based on information in the complaint file. A person designated to 
make the decision for the head of the agency s be one who is fair, impartial, and 
objective. 

(c) the decision of the agency shall require any remedial action authorized by law 
determined to be necessary or desirable to resolve the issue of discrimination and to 


promote the policy of equal opportunity, whether or not there is a finding of dis- 
crimination. * * * 


DISCUSSION 


In view of the authority granted to EEOC by the statute, GAO 
does not render decisions on the merits of, or conduct investiga- 
tions into, allegations of discrimination in employment in other 
agencies of the Government. See Clem H. Gifford, B-193834, June 
13, 1979. However, in view of GAO’s authority to determine the le- 
gality of expenditures of appropriated funds, we have issued sever- 
al decisions on the legality of awards agreed to by agencies in infor- 
mal settlements of discrimination cases arising under Title VII. 
See, for example, B-199291, June 19, 1981 (agencies have the au- 
thority to award attorney fees to prevailing complainants at the 
administrative level, such awards to be made from the agency’s op- 
erating expense as a necessary and proper expense); Gene A. Albar- 
ado, 58 Comp. Gen. 5 (1978) (agency has no authority to allow inter- 
est in settlement of an EEO complaint under Title VID; and 54 
Comp. Gen. 622 (1975) (applicable retirement deductions should be 
made against gross salary entitlement, even though amount pay- 
able is reduced by interim earnings, in remedial action for employ- 
ment discrimination). 

To place the present cases in the proper perspective, it is beyond 
question that an agency has the general authority to informally 
settle a Ciscrimination complaint and to award backpay with a ret- 
roactive promotion or reinstatement in an informal settlement 
without a specific finding of discrimination. These issues have been 
affirmatively resolved by EEO regulations and are no longer ques- 
tioned by this Office. See 29 C.F.R. § 1613.221(c) and Shaw v. Li- 
brary of Congress, 479 F. Supp. 945 (D. D.C. 1979). It is clear that 
Title VII itself provides authority for awarding backpay to employ- 
ees in a discrimination case, independent of the Back Pay Act of 
1966, 5 U.S.C. § 5596, and its requirements of a finding of an “un- 
justified or unwarranted personnel action.” The connection be- 
tween Title VII and the Back Pay Act arises only because EEOC 
has provided in its regulations on remedial actions that when dis- 
crimination is found, an award of backpay under Title VII is to be 
computed in the manner as under the Back Pay Act regulations. 
See 29 C.F.R. § 1613.271. 

In view of EEOC’s authority in this area, we requested its com- 
ments on these cases. The EEOC states that section 717 of Title VII 
of the Civil Rights Act of 1964, as amended (42 U.S.C. § 2000e-16), 
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together with its legislative history, EEOC’s regulations, and the 
current case law, provide sufficient authority for informal adjust- 
ments of discrimination complaints in the Federal sector to contain 
monetary payments which are independent of any personnel 
action. In its comments to this Office, EEOC states that Title VII's 
legislative history: 

* * * is unequivocal in stressing that conciliation and voluntary settlement are 
the keystones of the eradication of employment discrimination, both in the public 
and private sectors, and that the broadest of latitude exists in determining the ap- 
propriate remedy for achieving this end. 


In EEOC’s view the legislative history supports the conclusion 
that the term “appropriate remedies” is to be broadly construed. 
For example, the legislative history of section 717 of Title VII, 
states that: 


Thus the provision in section 717(b) for applying “appropriate remedies” is intend- 
ed to strengthen the enforcement powers of the Civil Service Commission by provid- 
ing statutory authority and support for ordering whatever remedies or actions by Fed- 
eral agencies are needed to ensure equal employment opportunity in Federal employ- 
ment. Remedies may be applied as a result of individual allegations of discrimina- 
tion, CSC investigation of equal employment opportunity programs in Federal agen- 
cies.or their field installations, or from review of agency plans of action and prog- 
ress reports. Remedies may be in terms of action required to correct a situation re- 
garding a single employee or group of employees or broader management action to 
correct systemic discrimination and to improve equal employment opportunity pro- 
gram effectiveness to bring about needed progress. The Commission is to provide 
Federal agencies with necessary guidance and authority to effectuate necessary 
remedies in individual cases, including the award of back pay, reinstatement or 
hiring, and immediate promotion where appropriate. [Italic supplied.] S. Rep. No. 
92-415, 92nd Cong., 1st Sess. 15 (1971). 


As further support EEOC cites the case of Shaw v. Library of 
Congress, 479 F. Supp. 945 (D. D.C. 1979), which held that Title VII 
provided the Library of Congress with authority to award a retro- 
active promotion and backpay in settlement of a discrimination 
case without a specific finding of discrimination. In that case, the 
District Court of the District of Columbia stated: 


The authorities are legion that Congress and the courts intended employers, pri- 
vate and public (including the Library), to have and to exercise broad authority to 
remedy employment discrimination. * * * Devices to achieve these objectives are 
freely available in court, at the administrative level and as management techniques 
of employers. 479 F. Supp. at 948-49. (Citations omitted.) 


Additionally, in its letter to us, EEOC notes that: 


It has long been the practice in the private sector for companies to enter into set- 
tlements which contain cash payments where there has been neither a finding of 
discrimination, either judicially or administratively, nor an admission by the em- 
ployer of any wrongdoing. 

Thus, EEOC concludes that the specific remedial action proposed 
in one of the pending cases, B-202521—payment to employee of a 
sum equal to the backpay at a GS-9 position from the date of non- 
selection to date of the settlement agreement even though the em- 
ployee is not to receive a retroactive promotion to the position—is 
not only proper but to be encouraged. 
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The EEOC, while concluding that informal settlements may con- 
tain monetary payments which are independent of any personnel 
action, defines the limits of those monetary payments as follows: 

Section 1613.217 permits informal settlement agreements to include back pay, at- 
torney’s fees or costs as monetary amounts. Courts have given the term “back pay” 
a very broad interpretation covering many benefits of employment, in addition to 
salary, that form part of the employee’s compensation, including overtime, sick pay, 
and shift differentials. These cash awards do not constitute damages of any kind, 
but are economic restitution necessary to restore employees to the economic position 
they would have but for the alleged discrimination. * * * Thus agencies can agree 
to pay back pay, reasonable attorney’s fees and costs. Compensatory or punitive 
damages, or back pay amount in excess of a complete back pay award, would not be 
permissible. (Footnotes omitted.) 

Under EEOC’s view, agencies are authorized to informally settle 
a Title VII complaint without a specific finding of discrimination, 
and to make monetary awards for backpay, attorney’s fees, or costs 
whether or not the employee is actually promoted or reinstated. 
The limit of any monetary award is the amount of backpay, attor- 
ney’s fees, or costs that the employee would have been entitled to:if 
discrimination has been actually found. 

We recognize that public policy favors the amicable settlement of 
disputes, and agreements accomplishing this result will be disre- 
garded only for the strongest of reasons. Cities Service Oil Co. v. 
Coleman Oil Co., Inc., 470 F.2d 925 (1st Cir. 1972); Lichtenstein v. 
Lichtenstein, 454 F.2d 69 (8rd Cir. 1972). It is clear that this policy 
in favor of informal settlement of disputes applies to Title VII 
cases, in both the private and public sectors. See Sears Roebuck 
and Company v. EEOC, 581 F.2d 941 (D.C. Cir. 1978) and Shaw v. 
Library of Congress, 479 F. Supp. 945 (D. D.C. 1979). 

In Shaw v. Library of Congress, the court said: 

“* * * Tn light of the historic policy favoring the amicable settlement of disputes 

and the particular settlement policy of Title VII, no regulation should be interpret- 
ed as intending to limit the bargaining options available to an agency confronted by 
a bona fide discrimination complaint unless the language of the regulation is specif- 
ic and unambiguous. * * *” 479 F. Supp. at 949. 
Although the EEOC regulations do not explicitly provide for settle- 
ments of the types proposed here, we cannot say that the interpre- 
tation given Title VII and these regulations by the EEOC is im- 
proper, and we are hereby adopting that interpretation. We believe 
that, in light of the authorities cited above, it is the appropriate 
interpretation. 

Thus, we conclude that Federal agencies have the authority in 
informally settling discrimination complaints filed under Title VII 
of the Civil Rights Act of 1964, as amended, to make awards of 
backpay, attorney’s fees or costs, without a corresponding person- 
nel action and without a finding of discrimination, provided that 
the amount of the award agreed upon must be related to backpay 
and may not exceed the maximum amount that would be recover- 
able under Title VII if a finding of discrimination were made. The 
award may not provide for compensatory or punitive damages as 
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they are not permitted under Title VII. DeGrace v. Rumsfield, 614 
F.2d 796 (1st Cir. 1980). 

Generally, the maximum amount that would be recoverable 
under Title VII if a finding of discrimination is made, and the 
maximum amount that could be awarded under an informal settle- 
ment, is the gross amount of backpay the employee lost minus any 
interim earnings and other deductions listed in 5 C.F.R. 
§ 550.806(e). For example, in B-206014, the SBA agreed to pay a 
monetary sum which represented the employee’s gross salary for a 
part of the period of his contested removal. If the amount agreed 
upon is less than the maximum amount that would be recoverable 
under Title VII, if a finding of discrimination had been made, and 
his recovery calculated under the Back Pay Act regulations, it may 
be paid. The sums agreed upon in B-203194 and B-202552, which 
apparently represent backpay for allegedly lost promotional oppor- 
tunities may likewise be paid if they represent an award which 
does not exceed the maximum amount that would be recoverable 
under Title VII if a finding of discrimination had been made. 

However, we have insufficient information concerning the pay- 
ment of $3,000 in B-202552. If it is a lump-sum payment unrelated 
to backpay or is in the nature of compensatory or punitive dam- 
ages, the payment would not be proper. On the other hand, even 
though it is stated not to be backpay, if it was arrived at on a basis 
consistent with backpay as discussed in this decision, then payment 
may be made. 

We are concerned that EEOC’s present regulations on remedial 
actions in informal settlements without a specific finding of dis- 
crimination do not provide sufficient guidance for Federal agencies 
to carry out their responsibilities under Title VII. We recommend 
that EEOC review and revise its present regulations to provide 
such guidance. Until such time, however, agencies may administra- 
tively settle Title VII cases in a manner consistent with the guide- 
lines in this decision. 

Accordingly, the settlements reached in these four cases may be 
implemented in accordance with the foregoing under the authority 
of Title VII and the corresponding EEOC regulations. 


[B-207627] 


Strategic and Critical Materials—Barter Exchange—Excess 
Stockpile Materials—Authority of GSA—Sales as Contractor’s 
Agent—Congressional Oversight 


Proposal by General Services Administration (GSA) to sell, on behalf of contractor, 
excess Stockpile materials under the Strategic and Critical Stock Piling Act, 50 
U.S.C. 98e(c), where title has been transferred to the contractors in exchange for 
other neeeded Stockpile materials, is legally within the parameters of GSA’s exist- 
ing barter authority. Where a statute confers duties in general terms, all powers 
and duties incidental and necessary to make such authority effective are included 
by implication. Congress has encouraged barter transactions and the proposed plan 





246 DECISIONS OF THE COMPTROLLER GENERAL (62 


helps accomplish the purposes of the Act. However, since it may. have a significant 
effect on congressional control over the Stockpile transaction, GSA should discuss 
the proposal with its congressional oversight and appropriations committees before 
implementation. 


Strategic and Critical Materials—Barter Exchange—Excess 
Stockpile Materials—National Defense Stockpile Fund— 
Crediting Non-Necessity—Government Sales in Agency 
Capacity 

Where United States is acting as agent in sale of excess Stockpile materials on 
behalf of contractors to whom title of materials has been transferred, GSA may pay 
proceeds from the sale oy to the contractor rather than deposit it to the credit 


of the National Defense Stockpile Fund, 50.U.S.C. 98h, since the proceeds are for 
the benefit of the contractor rather than the United States. 


Matter of: GSA—Acquisition of Strategic and Critical 
Materials by Barter Exchange Under 50 U.S.C. 98e(c), March 
7, 1983: . 


This decision is in response to a submission from the General 
Counsel of the General Services Administration (GSA) asking: 

(1) Whether it may sell, on behalf of contractors, excess Stockpile 
materials in the custody of the Government but for which title has 
been transferred to the contractors in exchange for other needed 
Stockpile materials; and, 

(2) Whether it may pay the proceeds of the sale directly to the 
contractor rather than deposit it to the credit of the National De- 
fense Stockpile Fund. 

For the reasons stated below, we answer both of these questions 
in thé affirmative. However, while we find that these proposals are 
legally within the parameters of GSA’s existing authorities, they 
represent a new use of these authorities which may have a signifi- 
cant effect on the extent of congressional control over Stockpile 
transactions. We therefore recommend that GSA’s new approach 
be discussed with its congressional oversight committees and appro- 
priations committees before it attempts to implement it. 

These questions arose in connection with a proposed agreement 
for the acquisition of 1.2 million long dry tons of bauxite by the 
Government of the United States (represented by the GSA) from 
the Government of Jamaica. Under the proposed agreement, part 
($18.84 million) of the total purchase price ($50.688 million) will be 
paid by using the barter authority set forth in section 6 of the Stra- 
tegic and Critical Materials Stock Piling Act (Act),' as amended, 50 
U.S.C. § 98e(c). 

Although GSA was authorized to use excess Stockpile materials 
in payment for needed Stockpile material prior to 1979 by language 
contained in the annual “Operating Expenses” appropriations for 

'The National Defense Stockpile (Stockpile) was created in 1979 (when the Act was totally rewritten) by sec- 
tion 3 of the Act, as amended. 50 U.S.C. §98b transferred materials maintained by the Government under a 
number of other provisions of law to the Stockpile. Management and operational control of the Stockpile were 


vested in the President who delegated this authority to the Administrator of General Services. Executive Order 
No. 12,155, 3 C.F.R. 426 (1979). 
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the Federal Supply Service (see, for example, the Treasury, Postal 
Service, and General-Government Appropriations Act, 1979, Octo- 
ber 10, 1978, 92 Stat. 1010), and was also authorized by various pro- 
visions of law to barter other surplus Government property for var- 
ious Stockpile materials, GSA apparently made only limited use of 
these authorities. However, now that GSA is embarking on a new 
program to restructure the Stockpile, it is exploring a wider use of 
this authority to acquire a substantial portion of needed materials. 

GSA has indicated that its planning under 50 U.S.C. § 98e(c) 
originally focused on a commodity-for-commodity exchange and 
contemplated that solicitations for needed commodities would state 
that payment would be made with excess materials, and included a 
list of these materials. Offerors would use a dollar figure to estab- 
lish the price of the needed commodity; however, the successful of- 
feror would not be paid in cash, but rather in excess materials of 
equivalent value to the dollar amount of the offer. However, GSA 
identified a number of problems with this approach which lessened 
its appeal and caused it to seek alternatives to this approach. 

GSA described these problems as follows: 


1. Valuation of excess materials. The materials which are excess to stockpile re- 
quirements frequently do not have an established market price. For example, cer- 
tain commodities in the stockpile vary substantially from current industry specifica- 
tions; others may have deteriorated due to long-term storage. Without a reliable 
price standard, it is difficult to determine the value of the excess materials relative 
to the value of the needed commodities. 

2. Fluctuation in the price of exchange materials. Even when the value of the ex- 
change materials can readily be determined by published market prices or commod- 
ity exchange prices, rapidly changing market conditions can make exchange materi- 
als an unattractive form of payment. The markets for excess materials may be vola- 
tile. Within an eight-month period, tin, an excess material which comprises a sub- 
stantial portion of GSA’s stockpile disposals, climbed from a price of about $6.00 per 
pound to a price of $7.45, then fell: back to the $6.00 range. Faced with such drastic 
market fluctuations, combined with long delivery periods for the excess materials, 
potential suppliers are likely to raise their prices for the needed commodities to 
cover market contingencies. 

3. Use of commodity brokers. The firms supplying the Government with stockpile 
materials frequently have no need for the materials which would be offered in ex- 
change. In these cases, interested firms may have to employ a commodity broker to 
dispose of the payment commodity. Brokerage fees could range from 2 percent up to 
7 percent of the market price of the exchange material. These expenses may result 
in increased prices to the Government for the commodity being —- 

4. Potential for market disruption. Section 6(b) of the Stock Piling Act provides: 

* * * To maximum extent feasible— 


* * * * * * * 


(2) Efforts shall be made in the acquisition and disposal of such materials to avoid 
undue disruption of the usual markets of producers, processors, and consumers of 
such materials and to protect the United States against avoidable loss * * * 


* * * * « * * 


To avoid market disruption in the disposal of excess stockpile materials, GSA 
closely monitors commodity markets to determine the proper quantities of materials 
to be sold and to establish the proper schedule for the sales. Once excess materials 
are designated for exchange and a delivery schedule is established, GSA could lose 
the control over the exchange commodities in the market. This problem could be 
exacerbated if the contractor did not use the material, but rather hired a commod- 
ity broker to dispose of it. Given a substantial amount of excess material, a broker 
possibly would have the opportunity to influence the market for that material. 


412-833 0 - 83 - 4 
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Consequently, rather than use of a direct commodity-for-commod- 
ity exchange, GSA has proposed that the following method be em- 
ployed under the proposed agreement with Jamaica. 

After receipt and acceptance of a shipment of needed Stockpile 
material by the Government, GSA would designate as an exchange 
material one of its excess commodities which is available for sale. 
The value of the designated material would be calculated on the 
basis of the highest acceptable bid received. Title to an amount of 
exchange material equal in value to the quantity of needed materi- 
al accepted by GSA would be transferred to the contractor. Howev- 
er, the contractor would never take physical possession of the pay- 
ment material. Instead, GSA would sell the material on behalf of 
the contractor, with the contractor signing the sales documents. 
The purchaser would make payment directly to the contractor. 
Upon notification by the contractor that payment had been re- 
ceived, GSA would release the material for shipment to the pur- 
chaser. 

GSA believes that under this alternative, the problems identified 
with direct commodity-for-commodity exchange would be lessened. 
The value of the exchange materials would be determined by the 
amounts of the bids received, and, according to GSA, this is a more 
accurate indicator of value than a negotiated price or a market 
index. The risk of drastic market fluctuations which can have an 
effect on commodity-for-commodity exchanges would be removed. 
Under the exchange transactions proposed by GSA, it would not be 
bound either to deliver a specific commodity for exchange or to a 
predetermined delivery date. If market conditions require that 
sales of one commodity be suspended or curtailed to avoid market 
disruptions, GSA could designate for exchange any other excess 
material which is available for sale in'the GSA disposal program. 


GSA SALE ON BEHALF OF CONTRACTORS 


The barter provision as set forth in 50 U.S.C. § 98e(c) provides: 


(cX1) The President shall encourage the use of barter in the acquisition of strate- 
gic and critical materials for, and the disposal of materials from, the stockpile when 
acquisition or disposal by barter is authorized by law and is practical and in the. best 
interest of the United States. 

(2) Materials in the stockpile, the disposition of which is authorized by law, shall 
be available for transfer at fair market value as payment for expenses (including 
transportation and other incidental expenses) of acquisition of materials, or of refin- 
ing, processing, or rotating materials, under this iochamee. , 

(3) To the extent otherwise authorized by law, property owned by'the United 
States may be bartered for materials needed for the stockpile. [Italic supplied.] 


While nothing in this subsection specifically authorizes disposal 
in the manner proposed, nothing in this subsection or any other 
provision of the Act specifically precludes it. While a commodity- 
for-commodity exchange between the Government and a supplier of 
a needed Stockpile material may be the most obvious method of 
“barter” or “transfer” to pay for an acquired material, it does not 
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mean that this is the only method authorized by the provision. We 
note that as a general rule of statutory construction, where a stat- 
ute confers duties in general terms, all powers and duties inciden- 
tal and necessary to make such authority effective are included by 
implication. See United States v. Bailey, 34 U.S. 238 (1835); Daly v. 
Stratton, 326 F.2d 340 (7th Cir. 1964); United States v. State of Lou- 
isiana, 265 F. Supp. 703 (E.D. La. 1966), aff'd 386 U.S. 270 (1967); 
Sutherland Statutory Construction, 4th ed., §§ 55.02, 55.04. Addi- 
tionally, we have previously approved liberal application of an 
agency's barter authority when necessary to accomplish legislative 
purposes. See 52 Comp. Gen. 436 (1973). 

In providing permanent barter authority to the President for use 
in acquiring Stockpile materials, the Congress intended to encour- 
age both its use for acquiring needed materials and to reduce the 
need for resort to the Treasury for funds for this purpose. See H.R. 
Rep. No. 96-46 accompanying H.R. 2154 (the bill which became the 
1979 revision to the Act) p. 6 (1979). By encouraging the use of 
barter for the acquisition of needed goods, it helped to assure ac- 
complishment of the Act’s overall purpose, that is, reduction of the 
dangerous and costly dependence of the United States upon foreign 
sources of supplies of strategic and critical materials in times of na- 
tional emergency. 50 U.S.C. § 98a(b). Thus, to the extent the pro- 
posed plan facilitates the use of excess Stockpile materials to pay 
for the acquisition of needed materials, it helps accomplish the pur- 
poses of the Act and helps reduce the need for resort to the Treas- 
ury for payment. 

Furthermore, Congress has been made aware of the need to 
adjust barter transactions to the realities of the worldwide laws of 
supply and demand and that direct commodity-for-commodity ex- 
changes between the Government and a national supplier were not 
the only transactions undertaken under previously existing barter 
authority. For example, during hearings held on H.R. 4895, 95th 
Congress,? before the House Armed Services Committee, the De- 
partment of Agriculture provided testimony describing the oper- 
ation of barter programs for the acquisition of Stockpile materials, 
as follows: 


HOW BARTER CONTRACTS WORKED 


From its inception, barter activities were accomplished under contracts signed by 
CCC and private U.S. firms. Based on stockpile needs, invitations were issued to 
U.S. companies to submit offers to deliver strategic materials and export agricultur- 
al commodities. These offers were reviewed by specialists in GSA (the custodian of 
Government stockpiles) and other Government agencies with respect to the offered 
price of the material, specifications and related matters. Ususally, there was consid- 
erable negotiation between CCC and an offeror before a contract was signed. 


2 HLR. 4895, 95th Co , was the predecessor of H.R. 2154, 96th Congress, which totally revised the Strate- 
gic and Critical Stock iling Act. H.R. 4895 the House and many of its provisions, including barter au- 
pew er a were incorporated in H.R. 2154. See Hearings on H.R. 2154 before the Seapower and Strategic and Criti- 

terials Subcommittee of the House Armed Services Committee, 96th Cong., 1st Sess., p. 1 (1979). 
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Materials were delivered by. contractors to U.S. ports and transported by GSA’ to 
stockpile locations. Contractors received agricultural commodities from inven- 
tories and shipped them abroad in accordance with their contracts. Most contracts 
ran from 1 to 3 years and were valued at between $1 and $5 million. 


TYPES OF CONTRACTS 


Bilateral.—The first barter transactions required the sale of the agricultural com- 
modities to the country which furnished the strategic materials. It soon became ap- 
parent that many of the countries furnishing materials were unable to absorb an 
equivalent value of wheat, corn, or other commodities. Therefore, a second type of 
barter contract was developed—the multilaterial. 

Multilaterial.—Under this kind of contract, material would originate in one coun- 
try and counterpart agricultural commodities would be sold to one or more different 
countries. Contractors were obligated to move an equivalent value of needed materi- 
als, goods or equipment produced in the recipient countries to the country supplying 
the strategic materials. Multilateral contracts were difficult to negotiate and com- 
plex to administer. Ultimately, they gave way to a third type of contract—open-end. 

Open-end.—These contracts permitted the delivery of materials from one pena 
and the export of commodities to one or more different countries—countries whic 
were not good U.S. commercial markets for the commodity. This proved to be the 
poe Ath method to negotiate and administer and eventually replaced the other two 
met % 


In further elaboration of the problems encountered in operating 
barter programs, Francis A. Woodling, Deputy Assistant Sales 
Manager, Commercial Export Programs, Department of Agricul- 
ture, testified: 


Since Iam here representing the Department of Agriculture, permit me to men- 
tion a few of the seebbeaie we encountered in working out barters or exchanges of 
our agricultural surpluses for strategic materials. Very quickly, we discovered that 
those countries which had strategic materials were sometimes those least interested 
in exchanging them for U.S. grains. 

Take the last strategic materials barter contract we entered into, the one for 
rutile originating in Australia. Australia is one of the world’s larger grain produc- 
ers. It was not interested in omens U.S. wheat for its rutile. consider those 
less developed countries which strategic materials of considerable value but had 
neither the desire nor the capacity to absorb icultural commodities in the vast 
quantities which would represent the value of the industrial diamonds or the qual- 
ity managanese [sic] ore they were able to deliver to us. 

These kinds of situations led us to adopt mechanisms which tended to distort the 
popular concept of a barter. Most people think of barter as a swap, a pair of my 
shoes for a pair of your gloves. But if you don’t want my shoes, but I want your 
gloves then I offer you a choice. You give me your gloves and I will let you have 
either three pairs of my socks or two of my neckties or one of my dress shirts, as 
you select. 

Thus, we began to write contracts which called for delivery to CCC of iodine in 
exchange for wheat, feedgrains, cotton, tobacco, soybeans, or butter from CCC inven- 
tories, either one or more up to the value of the iodine. 

Of course, this worked fairly well for mineral rich countries which had a real 
need for one or another of the agricultural products CCC had to offer. However, it 
did not take care of the country with chrome ore and no pressing need for our 
wheat, cotton, or tobacco. For such cases, we further modified barter contracts so 
that the farm products with which we paid for strategic materials could be exported 
and sold in named foreign countries in addition to those countries which supplied 
the minerals and metals.4 


The Congress was thus aware of the need to broadly construe ex- 
isting barter authority in order to carry out commodity exchanges 


° Hearings on H.R. 4895, before the Seapower and Strategic and Critical Materials Subcommittee of the House 
An green Committee, 95th Cong., Ist Sess., pp. 20-21 (1977). 
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to acquire needed critical and strategic materials, and it expressed 
no objection to the practice nor did it attempt to legislatively cur- 
tail it. Instead, the barter authority was made permanent and the 
President was encouraged to use it in acquiring needed Stockpile 
materials. 


DISPOSITION OF PROCEEDS FROM SALE 


Section 9 of the Act, as amended, 50 U.S.C. § 98h, provides: 


(a) There is established in the Treasury of the United States a separate fund to be 
known as the National Defense Stockpile Transaction Fund (hereinafter in this sec- 
tion referred to as the “fund”). 


Fund operations 


(bX1) All moneys received from the sale of materials in the stockpile under para- 
graphs (5) and (6) of section 98e(a) of this title shall be covered into the fund. Such 
moneys shall remain in the fund until appropriated. 

(2) Moneys covered into the fund under paragraph (1) shall be available, when ap- 
propriated therefor, only for the acquisition of strategic and critical materials under 
section 98e(a)(1) of this title (and for transportation related to such acquisition). 

(3) Moneys in the fund, when appropriated, shall remain available until expended, 
unless otherwise provided in appropriation Acts. 


Moneys received from sale of materials being rotated or disposed of 


(c) All moneys received from the sale of materials being rotated under the provi- 
sions of section 98e(a\(4) of this title or disposed of under section 98f(a) of this title 
shall be covered into the fund and shall be available only for the acquisition of re- 
placement materials. 

Thus under subsection (b), the proceeds from certain disposals 
are required to be deposited to the credit of the Stockpile Fund 
rather than to the credit of miscellaneous receipts in the Treasury, 
as otherwise would have been the case. Once in the Stockpile fund, 
they are available only for appropriation for acquisition of Stock- 
pile materials. Once appropriated they remain available until ex- 
pended. 

Subsection (c) establishes a permanent indefinite appropriation 
of receipts from rotation transactions or special disposals, to be 
used for acquiring replacement materials for the Stockpile. B- 
197118, January 14, 1980. Under both subsections, it was contem- 
plated that the receipts deposited would be those received from the 
sale of Stockpile materials, that is, materials owned by the Govern- 
ment. However, under GSA’s proposal the receipts will not be re- 
ceived from the sale of Government-owned material since title to 
the materials will have been transferred to the Government of Ja- 
maica before the sales are made. Thus any proceeds received by the 
GSA as a result of the sale of excess strategic and critical material 
to which title has been transferred to Jamaica would be on behalf 
of, or as agent of, the Government of Jamaica and not for the bene- 
fit of the United States. In circumstances such as these, the Gov- 
ernment could not retain the proceeds. See United States v. Sinnot 
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and others, 26 F. 84 at 86 (C.C. Oregon, 1886); 60 Comp. Gen. 15, 26 
(1980) and cases cited therein; B-205901, May 19, 1982. 


AREAS OF CONCERN 


Notwithstanding the foregoing, this authority is not totally with- 
out limits, and is should not be used to circumvent other valid limi- 
tations or controls upon GSA’s Stockpile activities. 

It is clear that but for the transfer of title to the excess strategic 
and critical materials to Jamaica, GSA would be required to depos- 
it the proceeds from any sale of excess critical or strategic materi- 
als to the credit of the Fund. Once deposited to the credit of the 
Fund, they could not then be expended (except in certain specified 
situations unimportant to our discussion here) without further ap- 
propriation by the Congress. This ite proposed transaction serves 
to lessen the Congress’ ability to control Stockpile acquisitions 
through the appropriations process. 

However, the adverse effect that the proposed agreement might 
have on congressional authority is mitigated somewhat by the fact 
that under section 5(b) of the Act, as amended, 50 U.S.C. § 98d(b), 
congressional approval is required before any material may be dis- 
posed of (except in certain situations expressly provided for by the 
Act) by any means, including barter. Also, section 11(a)(2) of the 
Act, as amended, 50 U.S.C. § 98h-2(a)(2), requires the President to 
submit to the Congress every 6 months a written report providing 
information with respct to the acquisition and disposal of materials 
by barter during that 6-month period. Finally, any revisions 
upward or downward in the amounts of material to be stockpiled 
must be reported to the Armed Services Committees of the House 
and Senate 30 days before they may become effective. See section 3 
of the Act, as amended, 50 U.S.C. § 98b. Thus the Congress will be 
afforded notice of any increases necessitating further acquisitions 
or decreases necessitating disposals. 

On balance, this Office sees no reason to object to the GSA’s 
Stockpile proposals. As indicated earlier, the Act’s exchange au- 
thority does not literally require a commodity-for-commodity ex- 
change and the requirement to deposit proceeds of the sale of 
excess commodities in the Fund is not applicable when title to the 
excess commodities is transferred prior to the time that the sale 
takes place. Although congressional oversight may still be exer- 
cised because of the necessity to secure advance congressional ap- 
proval of planned disposals, and as a result of the reporting re- 
quirements, discussed above, the proposed agreement with Jamaica 
represents a significant departure form existing Stockpile acquisi- 
tion practices. We therefore recommend that GSA obtain the views 
of the appropriate committees of the Congress before attempting to 
. implement the new procedures. 
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There are a few other areas of concern to this Office under the 
proposed method of exchange which also should be addressed prior 
to entering into the agreement with Jamaica. 

The proposed agreement fails to specify which country assumes 
the risk of loss for damage or loss of materials. For example, who 
assumes the risk of loss if the exchange material is lost or de- 
stroyed after the transfer of title, but prior to sale on behalf of Ja- 
maica—in other words, while still in the custody of the Govern- 
ment. If the Government is held liable, where will the funds to pay 
Jamaica come from? Furthermore, how will situations be handled 
where the United States accepts bauxite and transfers title of a 
commodity to Jamaica but cannot sell the designated exchange ma- 
terial and no other surplus critical material is available for trans- 
fer. GSA should ascertain whether these or any other potential oc- 
currences could require a monetary payment in Jamaica and satis- 
fy itself that a source of funds would be available should they 
occur. Alternatively, ways of limiting the Government’s liability 
should also be explored. 

With these caveats, we have no objection to the proposed new 
procedures for obtaining Stockpile materials. 


[B-205709] 


Leaves of Absence—Annual—Restored—“‘Buying Back” — 
After Workers’ Compensation Award—Forfeiture After Leave 
Adjustment 


Employee who used restored 1977 annual leave and regular annual leave in 1978 to 
recuperate from work-related illness accepted workers’ compensation and bought 
back leave used. Upon reconstruction of the employee’s leave record to show the re- 
credit of the leave as of the time it was used, regular annual leave reinstated in 
excess of the maximum carry-over stated in 5 U.S.C. 6304(a) is subject to forfeiture 
and may not be restored under 5 U.S.C. 6304(d). Previously restored leave recredited 
to leave year 1978 was subject to forfeiture at the end of leave year 1979 and there- 
fore is not eligible for further restoration. 


Leaves of Absence—Annual—“‘Buying Back”—After Workers’ 


Compensation Award—Forfeiture After Leave Adjustment— 
Administrative Error Effect 


Employee who used restored 1977 annual leave and regular annual leave in 1978 to 
recuperate from work-related illness accepted workers’ compensation and bought 
back leave used. Upon reconstruction of the employee’s leave records to show 
recredit of the leave as of the time it was used, 66 hours of repurchased restored 
and regular annual leave were subject to forfeiture. Since the employing agency 
failed to apprise the employee of the possibility of forfeiture, the employee at his 
election may choose to be placed on annual leave for 1978 to avoid any or all of the 
forfeiture. 


Matter of: Edmond Godfrey—“‘Buy Back” of Annual Leave— 
Workers’ Compensation, March 16, 1983: 


Alfred M. Zuck, Assistant Secretary for Administration and 
Management, U.S. Department of Labor, requests a decision as to 
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whether Edmond Godfrey may have restored to his leave account 
10 hours of regular annual leave and 56 hours of restored annual 
leave which he bought back upon his acceptance of compensation 
under the Federal Employee’s Compensation Act, 5 U.S.C. §§ 8101- 
51 (1976). We hold that regular annual leave reinstated as the 
result of buy-back and subject to forfeiture under 5 U.S.C. § 6304(a) 
(Supp. III 1979) may not be restored under 5 U.S.C. § 6304(d) (1976), 
and that restored leave recredited to a prior leave year and subject 
to forfeiture under 5 C.F.R. § 630.306 (1982) is not eligible for fur- 
ther restoration. However, since the employing agency failed to 
advise the employee that a portion of the repurchased leave would 
be subject to forfeiture, the employee at his election may choose to 
be placed on annual leave retroactively to avoid any or all of the 
forfeiture. He would then be entitled to a refund of the amount 
paid for that leave from his employing agency and would be re- 
quired to refund any workers’ compensation received for that 
period to the Office of Workers’ Compensation Programs, Depart- 
ment of Labor. . 

The relevant circumstances insofar as can be determined from 
the record and supplementary information furnished by the De- 
partment of Labor are as follows. During the period February 13 to 
October 10, 1978, a work-related illness caused Mr. Godfrey to use 
888 hours of sick leave and 392 hours of annual leave, including 56 
hours of annual leave which had been forfeited in 1977 due to ex- 
igencies of public business and restored under the provisions of 5 
U.S.C. § 6304(d\(1). After the Department of Labor’s Office of Work- 
ers’ Compensation Programs approved his workers’ compensation 
claim, Mr. Godfrey submitted to the agency an application dated 
September 22, 1980, requesting buy-back and reinstatement of the 
leave under the workers’ compensation provisions of 20 C.F.R. 
§ 10.310 (1982). The Department of Labor processed Mr. Godfrey’s 
application during the latter part of 1980 and implemented the re- 
purchase in early 1981. 

Because of Mr. Godfrey’s is back of leave, the Department of 
Labor reconstructed his accounts to recredit the leave as of the 
time it was used. The agency found that repurchase of the regular 
annual leave caused Mr. Godfrey’s leave balance for 1978 to exceed 
by 10 hours the 240-hour annual leave ceiling imposed by 5 U.S.C. 
§ 6304(a). Additionally, the agency determined that the 56 hours of 
restored leave recredited to leave year 1978 were subject to forefeit- 
ure based on provisions in 5 C.F.R. § 63.306 (1981), which impose a 
2-year limitation on the use of such leave. 

Mr. Godfrey contends that extended illness prevented him from 
scheduling and using the regular and restored annual leave recred- 
ited to leave year 1978 and, therefore, the leave may be reinstated 
to his account under the provisions of 5 U.S.C. § 6304(d)(1), as inter- 
preted in our decisions. Robert W. Lochridge, B-193431, August 8, 
1979, and Robert T Good, B-182608, February 19, 1976. In those de- 
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cisions, we held that an employee who has suffered a prolonged ill- 
ness preceding the end of a leave year may be presumed to have 
scheduled annual leave otherwise subject to forefeiture. Additional- 
ly, Mr. Godfrey states that he would not have exercised his option 
to buy back the leave had he been advised of the possibility that 
repurchased leave would be forfeited. 

We have held that under the forfeiture provisions of 5 U.S.C. 
§ 6304(a), an employee who buys back annual leave following a 
workers’ compensation award must have his annual leave record 
reconstructed to show the recredit of the leave as of the time it was 
used and that in such a reconstruction, annual leave reinstated in 
excess of the maximum permissible carry-over would be forfeited. 
See Helen Wakus, B-184008, March 7, 1977. Although Mr. Godfrey 
contends that under 5 U.S.C. § 6304(d) forfeiture of the 10 hours of 
regular annual leave may be avoided since extended illness pre- 
vented him from scheduling and using the leave, we have consist- 
ently stated that exceptions to the forefeiture rule contained in sec- 
tion 6304(d) are not applicable in a situation involving the buy back 
of annual leave. Helen Wakus, above; Betty J. Anderson, B-182608, 
August 9, 1977. Thus, the 10 hours of annual leave bought back by 
Mr. Godfrey and subsequently forfeited by operation of section 
6304(a) are not eligible for restoration under section 6304(d). 

With respect to the 56 hours of previously restored leave, our de- 
cision in Helen Wakus, cited above, requires that the leave be re- 


credited to leave year 1978. As pointed out by the agency, 5 C.F.R. 
§ 630.306, implementing the restoration of leave provisions in 5 
U.S.C. § 6304(d), imposes a 2-year limitation on the use of restored 
leave. The regulation provides that: 


Annual leave restored under section 6304(d) of title 5, United States Code, must 
ue upenaied and used not later than the end of the leave year ending two years 
r: 


* * * * * * * 


(b) The date fixed by the agency head, or his designated official, as the termina- 
tion date of the exigency of the public business which resulted in forfeiture of the 
annual leave * * * 

Based on the provisions of 5 C.F.R. § 630.306 and explanatory ma- 
terials issued by the Office of Personnel Management, we have 
held that leave restored under 5 U.S.C. § 6304(d) which is unused at 
the end of the 2-year period is again forfeited with no further right 
to restoration. Patrick J. Quinlan, B-188993, December 12, 1977. 
Also, we have stated that the 2-year limitation may not be waived 
or modified even where there is an indication of extenuating cir- 
cumstances. Patrick J. Quinlan, above. See also Federal Personnal 
Manual Letter No. 630-22 (January 11, 1974). 

The Department of Labor has advised us that the exigency of 
public business causing Mr. Godfrey to forfeit the 56 hours of 1977 
leave was determined to end on December 31, 1977. By operation of 
the provisions of 5 C.F.R. § 630.306, the forfeited and restored leave 


412-833 0 - 83 - 5 
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was again subject to forfeiture at the end of the 1979 leave year. 
Under the rules stated in Patrick J. Quinlan, above, the restored 
leave recredited to Mr. Godfrey for leave year 1978 and forefeited 
at the end of leave year 1979 would not be eligible for further res- 
toration to Mr. Godfrey’s account. 

Although we hold that the 66 hours of leave bought back by Mr. 
Godfrey may not be restored to his account under section 6304(d), 
we note that the Department of Labor apparently failed to advise 
the employee before the buy-back was implemented that a portion 
of the repurchased leave would be subject to forfeiture. Regulations 
in 20 C.F.R. § 10.310, governing the buy-back of leave, provide in 
part that the employing agency “shall help the employee deter- 
mine how much the ‘buy back’ cost will be in his or her case.” We 
interpret these provisions as imposing an obligation upon the em- 
ploying agency to advise the employee of all costs associated with 
buy-back, including the potential forfeiture of repurchased leave 
upon reconstruction of the employee’s leave account. 

Since it appears that the Department of Labor failed to apprise 
Mr. Godfrey of the consequences of buy-back, we would have no ob- 
jection, if Mr. Godfrey so elects, to the Department of Labor’s retro- 
actively placing him on annual leave for all or part of the 66 hours 
for the 1978 leave year so as to avoid forfeiture. Mr. Godfrey would 
thus be entitled to be paid by the Department for the 66 hours of 
leave at the pay rates then in effect and he would have to refund 
that portion of employee’s compensation covered by that leave. See 
Betty J. Anderson, above. 

A review of our prior decisions indicates that the leave forfeiture 
problems presented by Mr. Godfrey’s claim are recurring. See, for 
example, Donald A. Adams, B-204522, March 23, 1982; John P. 
Mitchell, B-180010.12, March 8, 1979; and Betty J. Anderson and 
Helen Wakus, above. Therefore, by separate letter to the Director 
of the Office of Personnel Management (OPM), we are recommend- 
ing that OPM work with the Office of Workers’ Compensation Pro- 
grams to provide Federal agencies with detailed guidance pertain- 
ing to the administration of buy-back of leave. 


[B-206111.2, et al.J 


Bids—Invitation for Bids—Cancellation—After Bid Opening— 
Defective Solicitation—Specialty Metals’ Procurements 


Agency properly canceled solicitation after bid opening where bidders might have 
offered unacceptable foreign specialty metal products relying on a clause in the so- 
licitation which no longer accurately reflected the agency’s interpretation of appli- 
cable law, because the solicitation, as written, failed to reflect the Government’s 
needs. 49 Comp. Gen. 606 is distinguished. 
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Bids—Invitation for Bids—Specialty Metals’ Procurements— 
Domestic Product Preference—Statutory Exceptions—Failure 
to Reference in Invitation 


Agency is not required to warn bidders in solicitation that a statutory exception per- 


mits award to bidder offering foreign specialty metal end product where the bid 
does not exceed $10,000. 


Appropriations—Defense Department—Restrictions— 
Specialty Metals’ Procurements—Foreign Product Prohibition 


Agency interpretation of Department of Defense Appropriation Act restriction 
against the purchase of articles consisting of foreign specialty metals as reflected in 
DAR 6-302 is to be accorded deference. General Accounting Office will not object to 
DAR 6-302 provision that statutory restriction is met if the specialty metal is 
melted in the United States, notwithstanding protester’s contention that statute re- 
quires that such articles be manufactured eatin Bed the United States. DAR provi- 
sion is based on wording in legislative history and has been in existence for 10 years 
without congressional objection. 


Matter of: A & P Surgical Company, Inc; Columbia Surgical 
Instruments Co., Inc., March 16, 1983: 


A & P Surgical Company, Inc. (A & P), and Columbia Surgical 
Instruments Co., Inc. (Columbia), have filed various protests 
against Defense Logistics Agency (DLA) procurement procedures 
which authorize the procurement of foreign-manufactured, special- 
ty metal end products for use by the Department of Defense (DOD). 
For the reasons which follow, we deny all the protests except one 
filed by Columbia, which we dismiss. 

A & P protested against solicitation No. DLA120-82-B-0852 (B- 
0852) on the basis that the apparent low bidder would furnish spe- 
cialty metals not manufactured in the United States. DLA thereaf- 
ter canceled B-0852 and issued solicitation No. DLA120-82-B-1866 
(B-1866). DLA’s reason for the cancellation was that because the 
end product consisted of both a plastic and a specialty metal, poten- 
tial bidders might have been misled by the advice in B-0852 that 
“any article furnished which is to be comprised solely of specialty 
metals shall be considered a specialty metal * * * within the 
meaning of Clause [42.” DLA’s revised solicitation B-1866 warned 
bidders that the end product sought was considered by DLA to be a 
specialty metal subject to clause 142. A & P immediately protested 
the cancellation of B-0852. A & P contends that there was competi- 
tive prejudice because the second solicitation resulted in the same 
bidders bidding the same end items of foreign manufacture. A & P 
also filed a protest (B-207779.2) against award under the new solici- 
tation (B-1866) on the same ground that it had objected to any 
award under the B-0852 solicitation. 

Columbia’s protest (B-207243.2) against solicitation DLA120-82- 
B-1599 (B-1599), issued jointly by DLA and the Veterans Adminis- 
tration, is on grounds identical to those advanced by A & P, above. 

A & P also protested (B-208006) against solicitation No. DLA120- 
82-R-1660), contending again that the low offeror intended to fur- 
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nish items not produced entirely in the United States and also the 
absence of any warning in the solicitation that the statutory pref- 
erence in favor of domestic specialty metals was inapplicable to 
procurements not in excess of $10,000. 

Columbia also protested (B-207702.2) against solicitation No. 
DLA120-82-B-1819 (B-1819), advancing the same argument that 
the low bidder intended to furnish end items not entirely produced 
in the United States. We dismiss as academic this protest because 
DLA’s rejection of Columbia’s bid samples as nonresponsive has 
rendered Columbia ineligible for award, and Columbia has not con- 
tested DLA’s rejection. 

The major question raised by the protests is the scope of protec- 
tion against foreign competition afforded specialty metals under 
the Appropriation Act restriction. 

Specifically, the protesters argue that section 723 of the DOD Ap- 
propriation Act, 1982, Public Law No. 97-114, approved December 
29, 1981, 95 Stat. 1565 at 1582 (Appropriation Act), in conjunction 
with our decision in National Graphics, Inc., 49 Comp. Gen. 606 
(1970), prohibits DOD activities from purchasing specialty metal 
end products which have not been entirely manufactured within 
the United States or its possessions. 

DLA contends that it can properly purchase such:end products if 
the specialty metals: have been melted (the first stage of produc- 
tion) domestically, notwithstanding the fact that the end products 
are manufactured overseas. DLA cites Defense Acquisition Regula- 
tion (DAR) § 6-302 (DAC No. 76-25, October 31, 1980) and the legis- 
lative history of various defense appropriation acts as authority for 
its position. 

The practice of attaching specific commodity procurement prohi- 
bitions to DOD appropriation acts began in 1941 with the Fifth 
Supplemental National Defense Appropriation Act, P.L. No. 29, 
April 5, 1941, 55 Stat. 123. That act prohibited the use of appropri- 
ated funds “for the procurement of any article of food or clothing 
not grown or produced in the United States.” 55 Stat. 123, at 125. 
Since 1941, the Congress has added additional commodities. With 
the exception of specialty metals, the additions are products of 
either the clothing or the textile industries. The Appropriation Act 
here under consideration reads in pertinent part: 

No part of any appropriation contained in this Act, except for small purchases in 
amounts not nelae 10,000, shall be available for the procurement of any article 
of food, clothing, cotton, woven silk or woven silk Seale. spun silk yarn for car- 
tridge cloth, synthetic fabric or coated synthetic fabric or wool (whether in the form 
of fiber or yarn or contained in fabrics, materials, or manufactured articles), or spe- 
cialty metals including stainless steel flatware, not grown, reprocessed, reused, or 


produced in the United States or its possessions, except to the extent that the Secre- 
tary of the Department concerned shall determine that satisfactory quality and suf- 
ficient quantity of any articles of food or clothing or any form of cotton, woven silk 
and woven silk blends, spun silk yarn for ct cloth, synthetic fabric or coated 
synthetic fabric, wool, or at metals including stainless steel flatware, grown 
reprocessed, reused or produced in the United States or its possessions cannot be 
procured as and when needed at United States market prices and except procure- 





Clan Gen) DECISIONS OF THE COMPTROLLER GENERAL 259 


ments outside the United States i in support of combat operations, procurements by 
vessels in procurements * * 

DAR § 6-302, which Beet at S the Appropriation Act restric- 
tions, reads in pertinent part as follows: 

Restriction. Except as provided in 6-303, there shall not be acquired supplies con- 
sisting in whole or in part of any food, clothing, * * * coated synthetic fabric, which 
have not been grown or produced in the United States or its possessions; or special- 
ty metals including stainless steel flatware which have not been melted in steel 
manufacturing facilities located within the United States or its possessions * * *. 
DAR § 6-302 (DAC No. 76-25, October 31, 1980). 

The protesters argue that the DAR § 6-302 statement that only 
specialty metals not melted in the United States are prohibited is 
inconsistent with our decision in 49 Comp. Gen. 606 (1970). In the 
1970 decision, referred to by the parties as National Graphics, we 
held that, as regards cotton, another listed commodity in the provi- 
sion, even though wiping pads were made from cotton grown in the 
United States, the fact that the pads were of foreign manufacture 
precluded their purchase with DOD funds. We found the intent of 
the Congress was that any article of cotton would be considered 
“American” only when the origin of the raw fiber, as well as each 
successive stage of manufacture, was domestic. 49 Comp. Gen. 606, 
609 (1970). 

DLA contends that National Graphics is not controlling for spe- 
cialty metals because of the placement of the specialty metals 
wording in the statute following the parenthetical phrase “(wheth- 
er in the form of fiber or yarn or contained in fabrics, materials, or 
manufactured articles)’ and because it is preceded by the word 

or.” DLA’s argument, with which the protester disagrees, is that 
such placement shows that specialty metals are to be accorded 
treatment different from the other listed commodities. Because of 
the “or” preceding specialty metals, the initial phrase “any article 
of’ would only apply to those items listed before the parenthetical 
phrase, thus requiring them to be totally domestic, but only requir- 
ing specialty metals (in their material stage) to be produced domes- 
tically. 

The protesters contend that specialty metals should receive the 
same treatment as the other commodities listed in the Appropri- 
ation Act limitation and must be totally manufactured in the 
United States, not merely melted in the United States. A & P and 
Columbia also refer to the legislative history of the 1972 Appropri- 
ation Act, when specialty metals were added, which contains testi- 
mony from industry representatives stating that the specialty 
metals industry consists of 38 small integrated companies—“‘inter- 
grated” meaning that they operate melting furnaces as well as fin- 
ishing facilities for the production of specialty of products. See 
Record of Hearings before the House Committee on DOD Appropri- 
ations for 1973 (May 11, 1972), page 338. The protesters state that 
the Congress was attempting to protect the entire operations of the 
industry, not just the melting portion of production. 
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DLA cites House of Representatives Report No. 92-1389 on the 
1973 DOD Appropriation Act to show that its regulation (DAR § 6- 
302) is consistent with the intent of the Congress. At page 770 of 
the report, it reads: 

The action recommended by the Committee means that no part of any appropri- 
ation contained in this Act shall be available or be expended for the procurement of 
any article containing any specialty metal not melted in steel manufacturing facili- 
ties located within the United States or its possessions except to the extent that the 
Secre of the Department concerned: shall determine that a satisfactory quality 
and sufficient quantity of any such article containing specialty metals melted in 
steel manufacturing facilities located within the United States and its possessions 
cannot be procured as and when needed at United States market prices and except 
for procurements outside of the United States in support of combat operations. 

In addition to the above, both the protesters and DLA have 
quoted extensively from the legislative histories regarding the 1973 
DOD Appropriation Act and other legislation, including the “Berry 
Amendment” to the DOD 1953 Appropriation Act (Pub. L. 488, 10 
July 1952, 66 Stat. 517, 521), which was the forerunner of the cur- 
rent Appropriation Act limitations. 

We have carefully considered all the arguments advanced by the 
protesters, but we believe the critical factor to be that the wording 
of DAR § 6-302 regarding “melting” appears to be based on inter- 
pretation of the Act and House Report 92-1389, and the regulation 
has been in existence for over 10 years and the Congress has not 
objected to DOD’s interpretation of the statute. We have noted that 
deference is to be accorded to the interpretation given a statute by 
the officers or agency charged with its administration. Colorado 
State University, B-194627, December 27, 1979, 79-2 CPD 438. 
Moreover, we agree with DLA that National Graphics, decided 
before specialty metals was added and DAR § 6-302 was issued, is 
not controlling here, based on the placement of the wording in the 
statute. 

Since the DAR provision has a reasonable basis and has con- 
tained the disputed wording for 10 years without congressional ob- 
jection, we do not object to the DOD interpretation. 

Regarding the cancellation of B-0852, DLA argues that it was 
proper— 

In order to ise bidd f a signi t in * * * [DLA’s] interpretati 
od taSreoe goers Mos os itera rage int OA) restate 
been interpreted by * * * [DLA] as referring to basic specialty metal material only. 
The interpretation of the term was now broadened by the notice provision to include 
end products made of specialty metal material. The broadened interpretation was 

on the view * * * that basic specialty metals which are stamped, forged, and/ 


* otherwise fabricated into end products are actually specialty metals in other 
‘orm. 


Since the solicitation contained a notice advising bidders that only 
end items solely comprised of specialty metals would be considered 
specialty metals, DLA believed that the notice could have influ- 
enced bidders to offer supplies which were not acceptable. In other 
words, the bidders might have offered instruments which consisted 
of stainless steel which was not melted in the United States. 
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While we agree with A & P that the rejection of all bids and can- 
cellation of a solicitation after bid opening is generally a practice 
to be avoided because of its adverse effect on the competitive 
system, we have also found it to be properly within the broad au- 
thority of a contracting officer where a cogent and compelling 
reason justified the cancellation. Hampton Metropolitan Oil Co.; 
Utility Petroleum, Inc., B-186030, B-186509, December 9, 1976, 76-2 
CPD 471. It should be noted, however, that if the Government’s 
needs can be met and competition was achieved, the mere use of 
inadequate or defective specifications will not alone justify a can- 
cellation. See The Intermountain Company, B-182794, July 8, 1975, 
75-2 CPD 19. 

In this case, we find the cancellation to be proper. The Govern- 
ment’s needs were for specialty metals melted in the United States. 
Bidders could have bid foreign melted specialty metals and, in fact, 
all six bidders, with the exception of the protester, did so. Appar- 
ently the five foreign bidders relied on the fact that the specifica- 
tions called for a molded plastic cover on the instrument and rea- 
soned that the instrument provided would not be solely of specialty 
metals and, consequently, need not consist of specialty metals 
melted in the United States. See E. Miltenberg, Inc., B-207346, No- 
vember 29, 1982, 82-2 CPD 479. Accordingly, the solicitation was 
defective since it could have misled bidders to offer unacceptable 
items and cancellation was the proper remedy. 

A & P contends that solicitation R-1660 should have warned bid- 
ders that the Appropriation Act prohibition against DOD purchase 
of specialty metals did not apply to procurements not in excess of 
$10,000. It is DLA’s position that the absence of a warning was not 
prejudicial to either actual or potential bidders since the exception 
for purchases not exceeding $10,000 had been in annual DOD ap- 
propriation acts since the act for fiscal year 1977. We are advised, 
however, that DLA’s solicitations now warn offerors that clause 142 
applies only if the resulting award exceeds $10,000. 

We find no basis for the position advanced by A & P. We rejected 
a similar argument in Crockett Machine Company, B-189380, Feb- 
ruary 9, 1978, 78-1 CPD 109, saying “we have seen no argument or 
evidence of a statutory or regulatory requirement that notice must 
be given before an exception to the Buy American Act can be in- 
voked.”’ In view of the close relationship between the Buy Ameri- 
can Act and the Appropriation Act, we see no reason for a different 
result here. 

The protests are denied, and Columbia’s protest against B-1819 is 
dismissed. 
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Fees—Services to the Public—Charges—Cost Recovery 


When employees of the Customs Service participate as instructors in programs to 
train travel agents in Customs requirements and procedures so that the travel 
agents will, in turn, provide this information to travelers, the Customs Service must 
charge a fee to recover the full cost of the special benefit conferred. Any receipts 
a. " oe tae to the credit of the appropriation of the Customs Service pursuant 
to 19 U.S.C. 1524. 


Matter of: Customs Service Charging User Fees To Recover 
Cost of Instructing Travel Agents, March 17, 1983: 


The Commissioner of Customs asks whether the Customs Service 
(Customs) may receive free or reduced-rate transportation and ac- 
commodations or reimbursements for such costs in connection with 
the participation of its employees in seminars or training programs 
at the request of private parties. Subject to the conditions set forth 
below, we answer this question in the affirmative. 

The Customs employees would serve as instructors explaining 
Customs regulations and procedures, describing how to fill out 
forms and answering any questions the participants may have on 
these matters. While participation by Customs employees as in- 
structors in programs of this nature is not an express statutory 
function of the Customs Service, we have been informally advised 
by an official of the Customs Service that answering inquiries as to 
requirements of the Customs laws and procedures is considered an 
authorized agency activity. However, participating in training as 
described above is not the normal procedure for accomplishing this 
activity. 

We note that the Customs Service does not possess any general 
statutory authority to accept and use gifts or donations for agency 
purposes. Thus if we consider the offered items as donations, ac- 
ceptance and use by Customs would be precluded as an unauthor- 
ized augmentation of their appropriations. See 16 Comp. Gen. 911 
(1937). Furthermore, the airlines, schools and travel agents partici- 
pating in the seminars and providing the offer of the free ticket do 
not appear to be eleemosynary institutions so that acceptance by 
the employee of the cost of transportation and accommodation 
would be authorized by 5 U.S.C. § 4111. Consequently, Customs has 
proposed that acceptance be considered proper under 31 U.S.C. 
§ 9701' authorizing agencies to charge user fees to recipients of spe- 
cial benefits or services. 

31 U.S.C. § 9701 provides in pertinent part that: 

(a) It is the sense of Congress that each service or thing of value provided by an 
agency (except a mixed-ownership Government corporation) to a person (except a 


person on official business of the United States Government) is to be self-sustaining 
to the extent possible. 


‘Codified by Pub. L. No. 97-258, September 13, 1982, 96 Stat. 1051 (formerly called the User Charge Statute, 
31 U.S.C. § 48a (1976)). 
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(b) The head of each agency (except a mixed-ownership Government corporation) 
may prescribe regulations establising the charge for a service or thing of value pro- 
vided by the agency. eae prescribed by the heads of executive agencies are 
subject to policies prescribed by the President and shall be as uniform as practicable. 
Each charge shall be— 

(1) Fair and 

(2) Based on— 

(A) The costs to the Government; 

(B) The value of the service or thing to the recipient; 

(C) Public policy or interest served; and 

(D) Other relevant facts. * * *” [Italic supplied.] 

The Supreme Court has held that whole industries are not in the 
category of those who may be assessed under the law but instead 
its thrust reaches only specific charges for specific services to spe- 
cific individuals or companies.” Furthermore, the Court held that 
OMB Circular A-25, which sets forth the policy to be followed by 
executive agencies in applying the law, properly construed the law 
where it states that chargeable services: 


Include agency action which “provides special benefits * * * above and beyond 
those which accrue to the public at large * * *” For example, a special benefit will 
ne ne to accrue and a charge should be imposed when a Government-ren- 

ered service: 


* * * * * * * 


“(c) Is performed at the request of the receipient and is above and beyond the 

services regularly received by other members of the same industry or group, or of 
the general public (e.g., receiving a passport, visa, airman’s certificate, or an inspec- 
tion after regular duty hours).” * 
Finally, it has been the position of this Office and the Courts that 
while expenses incurred to serve the public generally must be ex- 
cluded from a fee assessed under the law, a fee may be charged for 
the full cost of an activity even though the general public secondar- 
ily or incidentally benefits from it.‘ 


While 31 U.S.C. § 9701 authorizes agencies to charge for services 
provided to the public, it does not in and of itself provide the au- 
thority for agencies to provide the services. Independent authority, 
either express or implied, must be relied upon to provide the legal 
basis for an agency undertaking the activity in the first place.® 
Otherwise, the law would provide a facile means for agencies to cir- 
cumvent congressional or judicial oversight and control over the 
limits of authorized agency activity. 

Here, the Customs Service has informally advised that providing 
information to the public about procedures and requirements af- 
fecting travelers is within the scope of its authorized agency activi- 
ties. Customs further states that the normal procedure for respond- 
ing to inquiries is not through seminars but by use of pamphlets or 
response to questions from travelers at Customs clearance stations. 
However, here Customs intends to participate at the request of the 

? Federal Power Commission v. New England Power Co., 415 U.S. 349 (1975). 

3See id. at 349-351 (particularly f. 3 on 350). 

‘See our decision in the matter of the Customs Service Recovery of Preclearance (Including TECS) Cost Under 
User Charge Statute, 31, U.S.C. § 483a, 59 Co n. 389 (1980) and Mississippi Power and Light Co. v. United 


mp. Gen. 
States Nuclear Regulatory Commission, 601 Fd 223, 230-231 (5th Cir., 1979). 
5 28 Comp. Gen. 38 (1948). 





264 DECISIONS OF THE COMPTROLLER GENERAL [62 


program sponsors, and it is the sponsors and the travel agents who 
will primarily benefit from this activity by having the Customs rep- 
resentatives present to provide responses to any inquiries that may 
arise following their discussions of Customs clearance procedures 
and requirements for travelers. 

In such a situation, we would have no objection to Customs 
charging a fee for this service even though some incidential public 
benefit is also served by their conduct of this activity. However, 
the fee recovered should be reflective of the full cost of providing 
the special benefit in question, i.e., the full travel costs of cmploy- 
ees who provide the special benefit. We note in this regard that no 
recovery is proposed to be made for all costs incurred while the em- 
ployee is in travel status. For example, subsistence or per diem 
costs (with the possible exception of accommodations) do not appear 
to have been included in the proposal made by Customs. 

Finally, since any cash payments received by Customs under this 
authority would be for deposit to the credit of the appropriation 
available to Customs for collecting Customs revenue under authori- 
ty of 19 U.S.C. § 15247 (if that appropriation bore the cost of pro- 
viding the services), we would have no objection in similar circum- 
stances to Customs accepting a ticket rather than cash as a pay- 
ment in kind. However, any limitations on agency payment of ex- 
penses for employee travel would still apply and must be complied 
with in order to prevent the empioyee’s receipt of an unauthorized 
payment. See 18 U.S.C. § 209. 


[B-210478] 


Officers and Employees—Transfers—Real Estate Expenses— 
Time Limitation—Regulation Amendment 


Employee is not entitled to reimbursement for real estate expenses incurred in con- 
nection with his permanent change of station from New Cumberland, Pa., to 
Warren, Mich., on May 19, 1980, since settlement date did not occur within 2 years 
of date on which employee reported to new duty station as required by FTR para. 2- 
6.le (May 1973). The amendment to FTR para. 2-6.le, allowing 1 year extension of 
2-year time limitation for completion of residence transactions, is effective only for 
employees whose entitlement period had not expired prior to Aug. 23, 1982. Since 
the — entitlement period expired prior to that date, the amendment is not 
applicable. 


Matter of: James H. Gordon—Real Estate Expenses—2-Year 
Time Limitation, March 17, 1983: 


The question presented is whether Mr. James H. Gordon, an em- 
ployee of the Army Tank-Automotive Command, may be reim- 
bursed the expenses he incurred in the sale of a home incident to a 
permanent change-of-station on May 19, 1980. For the reasons 
stated below, we hold that he may not be reimbursed. 


® See 48 Comp. Gen. 24, 27-28 (1868) and OMB circular A-25, par. 3a(1). 
7 48 Comp. Gen. 24 (1968). 
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This decision is in response to a request from Robert A. Kaspari, 
Finance and Accounting Officer, Army Tank-Automotive Com- 
mand, Department of the Army. Mr. Gordon was employed by the 
New Cumberland Army Depot with his duty station located in New 
Cumberland, Pennsylvania. Due to a reclassification of Mr. Gor- 
don’s position, his position was downgraded fron GS-13 to GS-12 
effective February 17, 1980. However, Mr. Gordon was entitled to 
his grade of GS-13 for a 2-year period, provided he did not decline 
a reasonable offer of a position graded at GS-13 or higher. During 
March 1980, Mr. Gordon was contacted through the career referral 
program for a lateral assignment to a grade GS-13 position with 
the Army Tank-Automotive and Development Command, Warren, 
Michigan. Mr. Gordon was subsequently selected for that position 
which he accepted, mindful that to have done otherwise would 
have caused a loss of his retained grade entitlement. He was trans- 
ferred to Warren, Michigan, effective May 19, 1980. 

In April 1980, incident to the transfer, he put his house in Har- 
risburg, Pennsylvania, up for sale. The property has been continu- 
ously and consecutively listed with 3 realtors. After 1 year elapsed 
without a sale, Mr. Gordon petitioned and was granted a 1-year ex- 
tension which expired on May 19, 1982, without a sale. Mr. Gordon 
lowered the sale price to entice a buyer, but not one offer was 
made. The Finance and Accounting Officer confirms Mr. Gordon’s 
claim that his inability to sell his house was due to the severely 
depressed real estate market in the area, coupled with high inter- 
est rates. 

The first and only offer for Mr. Gordon’s house was not made 
until September 29, 1982. Mr. Gordon accepted this offer notwith- 
standing that the offer purportedly entailed his suffering a $7,000 
loss when the closing took place on December 23, 1982. 

Chapter 2 of the Federal Travel Regulations (FTR) (FPMR 101-7) 
(May 1973), issued by the General Services Administration, governs 
the entitlements of civilian employees of the Federal Government 
to relocation allowances. Para. 2-6.1 provides for reimbursing an 
employee for the expenses of selling a residence at his old official 
station and of purchasing a residence at his new station. However, 
at the time in question para. 2-6.1(e) of the FTR imposed a time 
limitation on such sales and purchases, as follows: 


e. Time limitation. The settlement dates for the sale and purchase or lease termi- 
nation transactions for which reimbursement is requested are not later than 1 (ini- 
tial) year after the date on which the employee reported for duty at the new official 
station. Upon an employee’s written request this time limit for completion of the 
sale and purchase or-lease termination transaction may be extended by the head of 
the agency or his designee for an additional period of time, not to exceed 1 year 
regardless of the reasons therefor so long as it is determined that the particular 
residence transaction is reasonably related to the transfer of official station. 


As the above regulation makes clear, the additional period of 


time after the initial 1-year period may not be extended beyond 1 
year. Erwin A. Keith, B-2044438, April 5, 1982. While we do not 
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question the contention that Mr. Gordon was unable to sell his 
residence within the 2-year period as a result of conditions that 
were essentially beyond his control, the provisions of the Federal 
Travel Regulations may not be waived or modified by this Office or 
the agency concerned even though an employee’s inability to sell 
his residence may be due to difficulties in the housing market 
caused by financing constraints or other factors. See William R. 
Walberg, 58 Comp. Gen. 539 (1979); Krim M. Ballentine, B-193607, 
March 8, 1979; and C. Curtis Johnson, B-202402, November 5, 1981. 

Mr. Gordon has noted that the General Services Administration 
has issued a change to FTR para. 2-6.le which extends the resi- 
dence transaction eligibility period for an additional year beyond 
the 2-year period when necessary. GSA Bulletin FPMR A-40, Sup- 
plement 4, 47 Fed. Reg. 44,565, October 8, 1982. However, the revi- 
sion is effective only for employees whose entitlement period would 
not have expired prior to the issuance date (signature date) of Sup- 
plement 4. The signature date was August 23, 1982. Unfortunately, 
Mr. Gordon’s entitlement period expired on May 19, 1982. There- 
fore, the revision to the FTRs allowing for a third year to complete 
residence transactions is not applicable to Mr. Gordon. 

Nor may Mr. Gordon be reimbursed for the loss he suffered 
when he ultimately sold his residence. Reimbursement for losses on 
the sale of a residence is specifically prohibited by 5 U.S.C. 
§ 5724a(ay(4). FTR para. 2-6.2e, which implements that provision, 
provides that losses due to failure to sell a residence at the old duty 
station at the price asked, and any similar losses, are not reimburs- 
able. 

Accordingly, there is no authority to allow Mr. Gordon’s claim 
for real estate expenses. 


[B-207370] 


Pay—Active Duty—Concurrent Retired, etc. Pay 
An Air Force officer who is removed from the tem py disability retired list and 
t 


placed on the active duty list for 1 oa on the 31st he month, and retired for 
years of service the next day, is entitled to a full sinenith’ s retired pay in addition to 
pay for the 1 day of active duty. 

Pay—Retired—Reservists— Waiver of Retired Pay—Reserve 
Duty on Thirty-First Day of the Month 

Retired members of the armed services who perform Reserve duty, active or inac- 
tive, on the 31st day of a calendar month must waive 1 day’s retired pay (or other 
compensation received on account of their prior service) in order to be entitled to 
active duty Pay or inactive duty pay which would otherwise accrue for that day. 
This is required by 10 U.S.C. 684. 

Matter of: Colonel James W. Fischer, USAF (Retired), March 
22, 1983: 


Colonel James W. Fischer, USAF (Retired), was removed from 
the temporary disability retired list on October 30, 1981, because it 
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had been determined that he was fit for duty. He was placed on the 
active duty list on October 31, 1981, and served only 1 day before 
being retired for years of service on November 1. He is entitled to 
active duty pay for October 31 even though he is also entitled to a 
full month’s retired pay for the 30 days he was on the retired list 
in October. 

This decision is in response to a request for an advance decision 
from an Accounting and Finance Officer, Air Force Accounting and 
Finance Center, and was assigned submission number DO-AF-1392 
by the Department of Defense Military Pay and Allowance Com- 
mittee. The accounting and finance officer questions the validity of 
a military pay voucher for 1 day of active duty pay which accrued 
on October 31, 1981. In addition, a question is asked regarding the 
pay entitlement of retirees who are called to Reserve duty, active 
or inactive, on the 31st day of a month. 

Colonel Fischer was placed on the temporary disability retired 
list on January 16, 1979, and remained in that status through Octo- 
ber 30, 1981, when he was removed from the retired list because it 
had been determined that he was physically fit for duty. He was 
reappointed to the active list in the Regular Air Force for 1 day, 
October 31, 1981, in order to establish a basis for retirement for 
length of service, effective November 1, 1981. 


Pay and Allowances for Active Duty 


Colonel Fischer was ordered to active duty and reappointed to 
the active duty list of the Regular Air Force effective October 31, 
1981. He did, in fact, report for active duty on that day. A member 
is entitled to receive active duty pay and allowances beginning on 
the first day of service on a call-up for active duty and such entitle- 
ment continues until he is released from such duty, plus allowable 
traveltime. 54 Comp. Gen. 952, 955 (1975). 

Computation of pay and allowances when the member’s service is 
for less than a month is governed by 37 U.S.C § 1004, which pro- 
vides: 

A member of a uniformed service who is entitled to pay and allowances under 
this title for a continuous period of less than one month is entitled to his pay and 
allowances for each day of that period at the rate of %0 of the monthly amount of 
his pay and allowances. The thirty-first day of a calendar month may not be ex- 
cluded from a computation under this section. 

Although at one time the method of computation outlined in sec- 
tion 1004 was available only to reservists, the section has since 
been construed as applying to both Reserve and Regular forces. 54 
Comp. Gen. 952, 954 (1975); 46 id. 100 (1966). The 1 day of active 
duty is this case, being a period of less than a month falling on the 
31st day of the month, is clearly encompassed by the language of 
section 1004 and, therefore, active duty pay and allowances for that 
day are payable. 


412-833 0 — 83 - 6 
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Disability Retired Pay 


Retired pay is paid monthly under the rules in 5 U.S.C § 5505 
(1976). As was stated in 48 Comp. Gen. 152, 158 (1968): 

* * * Military retired pay accrues on a monthly basis. Note 10 U.S.C. §§ 1401, 
3991, 8991. Monthly compensation (including retired pay) is computed as if each 
month had 30 days. No compensation (and no retired pay) accrues on the 31st day of 
any month.* * * 

Under the monthly computation formula of 5 U.S.C § 5505, the 
31st day of a calendar month is ignored. Pay for 1 day’s absence on 
the 3lst must be forfeited under that section only if the absence is 
“unauthorized.” 

Colonel Fischer was validly reappointed and recalled to active 
duty on October 31 pursuant to the established procedure. The date 
for his voluntary retirement was also mandated since members are 
relieved from assignment and duty on the last day of the month 
and are retired effective the first day of the following month. See 5 
U.S.C. § 8301 (1976); and Air Force Regulation 35-7, para. 2-7, Sep- 
tember 15, 1981. Accordingly, the provision of 5 U.S.C § 5505 re- 
garding unauthorized absences is not involved in this case. 

Since Colonel Fischer is entitled to temporary disability retired 
pay for 30 of the 31 days in October he is entitled to a full month’s 
pay under the provision of 5 U.S.C § 5505. We find no legal basis to 
reduce his retired pay entitlement. He was in a retired status for 
30 days during October 1981 and on active duty on the 31st. There- 


fore, Colonel Fischer is entitled to receive payment of full tempo- 
rary disability retired pay for the month of October in addition to 
pay and allowances for active duty served on October 31, 1981. In 
accordance with the applicable statutory provisions, payment of 
the voucher for active duty pay is authorized, if otherwise correct. 


Retired Reservists Generally 


Regarding the propriety of paying retirees who maintain an 
active Reserve status and who perform active duty or inactive duty 
on the 31st day of a month, entitlement to pay for these members 
is provided by 37 U.S.C. §§ 204 and 206, respectively. As noted 
above, active duty pay for a period of less than 30 days is computed 
under 37 U.S.C. § 1004 (1976) for both Regular members and reserv- 
ists. 

Under 37 U.S.C. § 206 (1976), for each period of inactive duty, the 
reservists are entitled to Ysoth of a month’s pay. 

However, paying a retiree for services performed on active duty 
or inactive duty training as a member of the Reserves is also gov- 
erned by the provisions of 10 U.S.C. § 684(a), which provide: 

(a) Except as provided by subsection (b), a Reserve of the Army, Navy, Air Force, 
Marine Corps, or Coast Guard who because of his earlier military service is entitled 
to a pension, retired or retainer pay, or disability compensation, and who pene 


- for which he is entitled to compensation, may elect to receive for that duty 
either— 
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(1) the payments to which he is entitled because of his earlier military service; or 

(2) if he specifically waives those payments, the pay and allowances authorized by 
law for the duty that he is performing. 

Considering the provisions of 10 U.S.C. § 684 as they relate to the 
situation of a retiree who performs inactive duty training or less 
than 30 days’ active duty, those provisions require waiver of retired 
pay in order for the member to be entitled to active duty or inac- 
tive duty pay. It may be argued that, since no retired pay accrues 
on the 3lst day of the month under the provisions of 5 U.S.C. 
§ 5505, a waiver of retired pay entitlements does not require the re- 
duction of retired pay when the drill pay or active duty pay is paid 
for the 3lst. However, the provisions of 10 US.C. § 684 contemplate 
that something will be waived in these circumstances. That is, an 
individual will not be able to retain the full benefits which accrued 
because of prior service and the pay which accrues for the service 
currently being performed. On the other hand, 5 U.S.C. § 5505 is a 
general provision concerned only with disbursing pay which ac- 
crues on a monthly basis in view of the differing lengths of months. 
In applying the dual compensation provision to a retired officer 
who was employed in a Federal civilian position on the 31st day of 
the month, it was held that 1 day of retired pay must be waived in 
order to permit payment of civilian compensation. In that case also 
no retired pay accrued on the 31st of the month. B-120722, October 
18, 1954. 

It is also noted that paragraph 30124 of the Military Retired Pay 
Manual, Department of Defense Manual, 1340.12M, requires the 
waiver of 1 day’s retired pay for each calendar day of entitlement 
to active duty pay or drill pay. No exception is made for active 
duty or drill on the 31st day of a month. Regulations of the agency 
involved are to be given great weight in interpreting a provision of 
law. Thus, this regulation supports a determination that waiver of 
a day’s retired pay or other compensation predicated on prior serv- 
ice is required in order for a Reserve member to be entitled to 
active duty or inactive duty pay for the 31st day of a month. There- 
fore, we find that the waiver provision (section 684) should be inter- 
preted to mean that 1 day’s retired pay must be waived even if the 
active duty or inactive duty training is performed on the 31st day 
of the month. 


[B-209150] 


Subsistence—Per Diem—Fractional Days—Thirty-Minute 
Period at Beginning or End 


The 30-minute rule applicable to the payment of per diem under para. 1-7.6e, FTR, 
when the time of departure or arrival is within 30 minutes before or after the begin- 
ning of a quarter, respectively, is not intended to be applicable to continuous travel 
of 24 hours or less. 40 Comp. Gen. 400 (1961). 
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Matter of: Lloyd G. Chynoweth, March 22, 1983: 


A certifying officer for the Department of the Interior requests 
our decision whether the 30-minute rule stated in paragraph 1-7.6e 
of the Federal Travel Regulations (FTR) (FPMR 101-7), for comput- 
ing per diem allowances, applies to travel of 24 hours or less. For 
the reasons that follow we hold that the 30-minute rule is not ap- 
plicable to such travel. 

On August 20, 1982, Mr. Lloyd G. Chynoweth, an employee of the 
Bureau of Reclamation, Department of the Interior, left Billings, 
Montana, his permanent duty station, at 5:45 a.m., flew to Pierre, 
South Dakota, and returned to Billings at 6:15 p.m. the same day. 
He claimed three quarters of a day per diem based on actual time 
in an official travel status of 12% hours. His per diem entitlement 
was reduced to two quarters by a voucher examiner on the basis 
that he had failed to provide a statement justifying the necessity 
for his departure within 30 minutes prior to the end of a quarter 
day and his return within 30 minutes after the beginning of a 
quarter day. 

Paragraph 1-7.6d(1) of the FTR, as amended by GSA Bulletin A- 
40, Supp. 1, September 28, 1981, provides in part: 

Travel of 24 hours or less. For continuous travel of 24 hours or less, the travel 
period shall be regarded as commencing with the beginning of the travel and ending 


with its ee and for each 6-hour portion of the period, or fraction of such 
portion, one-fourth of the per diem rate for a calendar day will be allowed. * * * 


Unlike travel of 24 hours or less, per diem for travel of more than 


24 hours is paid on a calendar day basis with one fourth of the rate 
allowed for each quarter of a calendar day that the employee is in 
a travel status. FTR paragraph 1-7.6d(2). 


The question here involves the applicability of the 30-minute rule 
set forth in FTR paragraph 1-7.6e, which provides: 

Beginning and ending of entitlement. For computing per diem allowances official 
travel begins at the time the traveler leaves his/her home, office, or other point of 
departure and ends when the traveler returns to his/her home, office, or other point 
at the conclusion of his trip. However, when the time of departure is within 30 min- 
utes prior to the end of a quarter day, or the time of return is within 30 minutes 
after the beginning of a quarter day, per diem for either such quarter day shall not 
be allowed in the absence of a statement with the travel voucher explaining the offi- 
cial necessity for the time of departure or return. 

As first incorporated into the regulations (Standardized Govern- 
ment Travel Regulations (SGTR) section 6.9c(2)) on April 6, 1960, 
the 30-minute rule was identically worded but applicable only to 
travel by privately owned vehicle. At that time SGTR paragraph 
6.11 contained essentially the same per diem computation princi- 
ples as are now set forth in FTR paragraphs 1-7.6d (1) and (2). Be- 
cause per diem for travel of 24 hours or less was not based on cal- 
endar day quarters, we held that the language of the 30-minute 
rule—specifically, its use of the term “quarter day’”—was not in- 
tended to be applicable to travel of 24 hours or less. 40 Comp. Gen. 
400 (1961). Although the regulations have since been amended to 
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include regularly scheduled means of transportation within the 
purview of the 30-minute rule, the language in question and the 
per diem computation principles to which it applies remain the 
same. For this reason we find no basis to change our view that the 
30-minute rule applies to per diem paid on the basis of calendar 
day quarters—i.e., travel of more than 24 hours—and not to per 
diem such as paid Mr. Chynoweth on the basis of 6-hour period of 
actual time in a travel status. 

Accordingly, Mr. Chynoweth is entitled to three quarters of a 
day per diem as claimed. 


[B-206798] 


Contracts—Small Business Concerns—Awards—Set-Asides— 
Administrative Determination—Reasonable Expectation of 
Competition 


A determination to set aside for small businesses Federal Supply Service (FSS) mul- 
tiple award contracts for a category of broadly described instruments, solely on the 
basis that an adequate number of small businesses will submit offers, is improper 
where the evidence available to the contracting officer at the time the determina- 
tion is made suggests that only one small business firm can supply a portion of the 
models and that firm has received the large majority in ogg terms of FSS sales of 
those particular instruments under a previous set-aside. 


Matter of: DISA Electronics, March 25, 1983: 


DISA Electronics, a large business, protests the General Services 
Administration’s (GSA) determination to set aside for small busi- 
nesses 100 percent of the multiple award contracts for velocimeters 
(an instrument that measures the velocity of gas and liquid flows) 
on Federal Supply Schedule (FSS) solicitation No. FCGS-H-36399- 
N-3-19-82. DISA alleges that the set-aside is improper because 
there is actually only one small business capable of supplying the 
most sophisticated models of velocimeters. 

We sustain the protest. 

The particular FSS under which GSA sought these contracts is 
nonmandatory upon Government agencies except GSA; that is, 
agencies are not required to purchase the items listed on that 
schedule from that schedule. See 41 C.F.R. § 101-26. 401-5(a) (1981). 
GSA set aside these contracts for velocimeters and velocimeter 
components in 1981 on the basis of results of the previous year’s 
competition, in which five small businesses and DISA bid on and 
received contracts to supply velocimeters. During 1981, GSA award- 
ed FSS contracts to three small businesses. In 1982, GSA continued 
the set-aside, during which the agency again awarded contracts to 
three small businesses. For the 1983 FSS, the schedule with which 
we are concerned here, GSA received offers from four small busi- 
nesses. 

DISA contends that GSA’s set-aside determination did not 
comply with applicable regulations, which require that those deter- 
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minations be based on “a reasonable expectation that bids or pro- 
posals will be obtained from a sufficient number of responsible con- 
cerns * * * so that awards will be made at reasonable prices.” Fed- 
eral Procurement Regulations (FPR) § 1-1.706-5(a) (1964 ed.). Since 
only one small business, TSI Incorporated, produces the most tech- 
nically sophisticated and expensive velocimeters, DISA argues, the 
contracting officer had an obligation to look beyond the number of 
small businesses participating and establish whether competition 
existed among them. The effect of the set-aside, the firm asserts, is 
to give TSI a noncompetitive sole-source contract to supply the top- 
of-the-line models. This in turn, DISA continues, encourages TSI to 
charge unreasonable prices for those models. DISA buttresses these 
assertions by noting that TSI’s reported Government sales of veloci- 
meters during the first year of the set-aside amounted to 88 per- 
cent of the total sales of velocimeters reported by the three small 
businesses then on the FSS. Those statistics, the firm believes, indi- 
cate that the purchase of the sophisticated models, which only TSI 
can supply, probably accounts for 75 percent of all FSS sales of ve- 
locimeters. Thus, DISA concludes that the set-aside was improper. 

GSA asserts that its set-aside determination was reasonable. In 
this regard, GSA notes that its initial set-aside determination in 
1981 was based on the fact that the five small business contractors 
on the schedule in 1980 accounted for 85 percent of the dollars for 
velocimeter sales reported by those FSS contractors during that 
year. For the first 2 years of the set-aside, GSA states, three small 
businesses received contracts, which was sufficient small business 
participation to ensure competition and justify the set-aside. Under 
the present solicitation, GSA continues, four small businesses 
sought contracts and those small businesses together offered a full 
range of velocimeters. Since the purpose of the FSS is to make 
available to using agencies a wide range of functionally similar 
products, GSA argues, a set-aside is proper where that purpose 
may still be accomplished and there is sufficient participation from 
small businesses. 

A contracting officer’s determination to set aside a particular 
procurement exclusively for small businesses is basically a business 
judgment that this Office will sustain absent a clear showing of 
abuse of discretion. U.S. Divers Company, B-192867, February 26, 
1979, 79-1 CPD 132. In making his determination, a contracting of- 
ficer may rely in most instances on information indicating that 
small businesses have experience in producing items that are the 
same or similar to those requested by the solicitation. Gill Market- 
ing Co., Inc., B-194414.3, March 24, 1980, 80-1 CPD 2138. Generally, 
there is no legal requirement that a contracting officer, when set- 
ting aside items on the FSS, perform an in-depth evaluation of the 
quality of equipment available from small businesses or of each in- 
dividual agency’s needs. Jd. 





Cop: Gen] DECISIONS OF THE COMPTROLLER GENERAL 273 


The central question DISA raises is whether a set-aside of FSS 
multiple award contracts for velocimeters was improper where 
only one small business firm could supply top-of-the-line models or 
their component parts and that firm had received, in dollar terms, 
the “lion’s share” of the velocimeter sales under a previous year’s 
set-aside. We conclude that, under those circumstances, the con- 
tracting officer was required to consider those factors, as well as 
the number of small businesses that would submit offers, in deter- 
mining that the total set-aside was appropriate. 

The solicitation in question requested offers in the form of cata- 
log and published price lists along with discounts from the pub- 
lished prices for a variety of instrumentation and accessories. The 
item in question here—designated FSC class 6655, Special Item 66- 
273—was described, as were other items in the solicitation, only by 
the broad item description, “velocimeters and directly related ac- 
cessories,’ instead of by detailed specifications. Thus, the solicita- 
tion did not differentiate between degrees of sophistication of in- 
struments falling within the broad category of instruments known 
as “velocimeters.” 

We have recognized this as a legitimate means of soliciting FSS 
multiple award contracts since the purpose of the broad item de- 
scription is only to identify as closely as practicable a wide range of 
comparable items in order to inform using agencies generally of 
the related items contractors are able to supply. Thus, considering 
this basic purpose of these solicitations, it follows, under most cir- 
cumstances, that the contracting officer’s determination respecting 
the availability of adequate small business competition may be 
based on the broad item description, rather than on any particular 
item that falls within the broader category. 

Where, however, only one small firm is able to supply a portion 
of the models of the item broadly described under previous set- 
asides, we believe that the total set-aside of the broad category of 
items does not promote effectively the set-side’s purpose of encour- 
aging a variety of small businesses to participate in Government 
procurements. There is no disagreement here that there is an ade- 
quate number of small businesses able to supply the broad category 
of instruments described as “velocimeters.” In addition, we do not 
dispute that the contracting officer had a reasonable basis for his 
initial set-aside determination in 1981, after five small businesses 
had received 85 percent of the velocimeter sales during the previ- 
ous, non-set-aside year. However, where the apparent absence of 
competition for a substantial portion of the item is brought to the 
attention of the agency, we believe that the contracting officer 
must obtain the data necessary to support any further set-aside. 
Since the record here does not indicate that the contracting officer 
considered the previous years’ sales information, we conclude that 
the set-aside of the broad category of instruments described as “‘ve- 
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locimeters,”’ based merely on the number of small businesses ex- 
pected to submit offers, was improper. 

Therefore, we are recommending in a letter to the Administrator 
of GSA that, for the 1984 FSS, GSA obtain data specifying the 
types of velocimeters or velocimeter components purchased by the 
Government under previous FSS set-asides and, if that data reveals 
that there is in fact no reasonable expectation of competition for 
particular types of velocimeters, that the 1984 FSS contracts for 
those particular velocimeters not be set aside. 

The protest is sustained. 


([B-210565] 


General Accounting Office—Jurisdiction—Labor-Management 
Relations—Requests for Decisions—Declined 


Union’s request for a determination as to the amount of overtime due employees as 
a result of an arbitration award, as modified by the Federal Labor Relations Au- 
thority, is more appropriately resolved under the procedures authorized by 5 U.S.C. 
Chapter 71. The agency has objected to submission of the matter to General Ac- 
counting Office (GAO) and there are a number of factual issues in dispute. Accord- 
ingly, GAO declines to assert jurisdiction over this matter. 


Matter of: American Federation of Government Employees, 
Local 2459—Implementation of Arbitration Award, March 
25, 1983: 


Local 2459, American Federation of Government Employees, Fed- 
eral Correctional Institution, Texarkana, Texas, has requested a de- 
cision pursuant to 4 C.F.R. Part 22 (1982) concerning implementa- 
tion of an arbitration award. A portion of the award was set aside 
by the Federal Labor Relations Authority (hereinafter the Authori- 
ty) in Federal Prison System and American Federation of Govern- 
ment Employees, Local 2459, 8 FLRA 103, February 10, 1982. The 
Department of Justice has filed timely objections to the union’s 
submission of the matter to GAO. For the reasons stated below, we 
decline to assert jurisdiction in accordance with 4 C.F.R. Part 22 
(1982). 

On March 21, 1980, Arbitrator Preston J. Moore issued an award 
finding, in pertinent part, that the preshift and postshift activities 
of the employees involved could not legally constitute hours of 
work. On this basis, the employees’ grievance for overtime pay was 
denied. The union appealed the award and the Authority set aside 
that portion of the award. It held that the preshift and postshift 
activities of employees at Texarkana were hours of work within the 
meaning of 5 U.S.C. § 5542. However, the Authority made no deter- 
mination as to the amount of compensation, if any, due employees 
and stated that such a determination “* * * must be made in ac- 
cordance with applicable laws and regulations and is for resolution 
in a manner deemed appropriate by the parties.” 8 FLRA 103, 105 
at note 4. 
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On January 14, 1983, AFGE Local 2459 submitted the matter to 
GAO, noting that the parties had been unable to reach agreement 
as to the amount of compensation, if any, due employees. The two 
questions submitted for our decision were: 

(1) What amount of overtime pay per day are the employees at 
F.C.I. Texarkana entitled to? 

(2) Are the employees entitled to overtime compensation, retroac- 
tive to March 8, 1979? 

By letter dated January 31, 1983, the Department of Justice has 
objected to submission of this matter to GAO and has shown that a 
number of factual issues must be resolved before a determination 
can be made as to the amount of overtime pay due employees, if 
any. For example, neither the award nor the decision of the Au- 
thority in 8 FLRA 103 addresses the questions of which employees 
in the unit are affected by the award; how much overtime is 
claimed by affected employees; how to treat time spent in the 
towers allegedly performing preshift duties, etc. 

It is clear, therefore, that this matter concerns a dispute over the 
implementation of the decision of the Authority. In the absence of 
a request for an advisory opinion pursuant to 4 C.F.R. § 22.5, or a 
joint request from the parties based upon a mutually agreed upon 
statement of facts, the matter is not appropriate for decision by 
this Office. See 4 C.F.R. § 22.7(a); Gerald M. Hegarty, 60 Comp. Gen. 
578 (1981). 4 C.F.R. § 22.7(b); Lawrence L. Longsdorf, 61 Comp. Gen. 
513 (1982). If the parties cannot reach agreement, the matter is 
more appropriately resolved through the procedures authorized by 
5 U.S.C. Chapter 71. See 4 C.F.R. § 22.8; Headquarters, U.S. Army 
Communications Command, et al., Fort Hauchuca, Arizona, 2 
FLRA 785, 789 (1980); U.S. Army Health Clinic, Fort Richie, Mary- 
land and NFFE Local 1153, 9 FLRA 935 (1982). 

Accordingly, in the absence of a request for an advisory opinion 
from an arbitrator or other neutral pursuant to 4 C.F.R. § 22.5, or a 
joint request from the parties for a decision based upon a mutually 
agreed upon statement of facts pursuant to 4 C.F.R. § 22.7(b), we 
decline to assert jurisdiction at this time. 


[B-208480, B-208481] 


Statutes of Limitation—Claims—Date of Accural— 
Compensation Payments—Backpay 


Two employees were awarded backpay pursuant to a Dec. 10, 1973 ruling by the 
Board of Appeals and Review of the Civil Service Commission that they had invol- 
untarily resigned from their positions in 1972. The employees’ claims that overtime 
earnings were improperly deducted form their backpay awards were received in this 
Office on June 16 and July 14, 1980. The claims may not be allowed since they ac- 
crued on Dec. 10, 1973, the date of the Board’s determination, and 31 U.S.C. 7la 
(1976) (now sec. 3702) bars consideration of claims received in this Office more than 
6 years after the date the claims first accrues. 61 Comp. Gen. 57 is amplified. 
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Matter of: Leverett C. Burke and James E. Mole—Statute of 
Limitations—Backpay, March 28, 1983: 


This action is in response to a letter from the law firm of Shein 
and Brookman, on behalf of two employees of the U.S. Customs 
Service, appealing our Claims Group’s settlements, which deter- 
mined that the employees’ overtime earnings during the period of 
an improper personnel action must be deducted from Federal back- 
pay. We hold that the employees’ claims are barred by the 6-year 
statute of limitations stated in 31 U.S.C. §7la (1976), now § 3702. 

Messrs. Leverett C. Burke and James E. Mole resigned from 
their positions as Customs Patrol Officers on March 22, and March 
23, 1972, respectively. On December 10, 1973, the Board of Appeals 
and Review of the Civil Service Commission (now Office of Person- 
nel Management) determined that the employees’ resignations 
were involuntary, and ordered that the employees be reinstated to 
their positions. The employees were reinstated retroactively on De- 
cember 27, 1973. Each employee was awarded backpay under the 
Back Pay Act, 5 U.S.C. § 5596 (1976), beginning on the date of his 
involuntary resignation. and terminating on the date of his rein- 
statement. 

Although the employees questioned the agency’s computation of 
backpay, charging that Customs improperly deducted interim earn- 
ings attributable to overtime work, Messrs. Mole and Burke did not 
file claims with our Office until June 16 and July 14, 1980, respec- 
tively. Our Claims Group denied the employees’ requests for recom- 
putation of backpay, holding that the overtime earnings were prop- 
erly deducted since the employees failed to show that they were en- 
gaged in outside work prior to the improper personnel action. 

On appeal, Messrs. Burke and Mole maintain that the overtime 
earnings should not have been deducted from backpay since these 
earnings were for work performed outside of their regular hours of 
employment with the Government. In support of this position, the 
employees cite the U.S. District Court’s decision in Payne v. 
Panama Canal Company, 428 F. Supp. 997 (D.C.C.Z. 1977), reversed 
on other grounds, 607 F.2d 155 (5th Cir. 1979), holding that only 
compensation earned by an employee during a 40-hour workweek 
may be offset against backpay. 

The substantive merits of the claims are irrelevant, however, be- 
cause we find that the claims are time-barred under the statute of 
limitations stated in 31 U.S.C. § 71a (1976), now 31 U.S.C. § 3702(b), 
as codified by Public Law 97-258, September 13, 1982, 96 Stat. 877. 
Section 7la provides that every claim or demand against the 
United States cognizable by the General Accounting Office must be 
received in our Office within 6 years after the date it first accrued 
or be forever barred. 

Following an established line of court decisions, our Office has 
recognized two categories of backpay claims for purposes of apply- 
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ing the 6-year limitations period stated in 31 U.S.C. §71a. In the 
first category are backpay claims which are payable at the time 
the employee performs services for which compensation is denied; 
there is no other condition precedent to payment of the claim, such 
as an administrative body’s factual or legal determination that the 
employee is entitled to backpay. Claims in the first category accrue 
at the time the work is performed, and the 6-year barring act 
begins to run at that time. See 58 Comp. Gen. 3 (1978). See general- 
ly Friedman v. United States, 310 F.2d 381 (Ct. Cl. 1962). 

Backpay claims in the second category are those based on stat- 
utes which require an administrative determination of the validity 
of the backpay claim in order for the claim to be payable. In these 
cases, the employee’s statutory claim for backpay is not established 
until the designated agency has acted or declined to act, and the 
claim accrues as a whole on the date of the administrative determi- 
nation. Ralph C. Harbin, 61 Comp. Gen. 57 (1981). See also Fried- 
man v. United States, cited above; Feldman v. United States, 181 F. 
Supp. 393 (Ct. Cl. 1960). 

Within the latter category are claims based on the Back Pay Act, 
5 U.S.C. § 5596, the provisions of which authorize backpay for an 
employee who is found by an “appropriate authority” to have un- 
dergone an unjustified or unwarranted personnel action resulting 
in the withdrawal or reduction of pay or allowances. See Ralph C. 
Harbin, above. Under implementing regulations set forth at 5 
C.F.R. § 550.803(c) (1973), in effect at.the time the Board of Appeals 
and Review determined that Messrs. Burke’s and Mole’s resigna- 
tions were involuntary, the term “appropriate authority” included 
the Civil Service Commission, of which the Board of Appeals and 
Review was a part. 

As indicated previously, the Board of Appeals and Review decid- 
ed on December 10, 1973, that Messrs. Burke and Mole had invol- 
untarily resigned from their positions and were entitled to rein- 
statement with backpay. On that date, the two employees’ claims 
for backpay accrued as a whole. Since their claims for recomputa- 
tion of backpay were received in this Office on June 16 and July 
14, 1980, more than 6 years from the date they first accrued, they 
are barred by the above-cited Act and may not be considered by 
this Office. Although the claims may have been submitted to Cus- 
toms at an earlier date, we have consistently held that the filing of 
a claim with the administrative agency concerned does not toll the 
running of the statute. James W. Gregory, B-201936, April 21, 1981. 

Accordingly, on this basis, the claims are denied. 
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[B-208513] 


Travel Expenses—Air Travel—Fly America Act—Employees’ 
Liability—Travel by Noncertificated Air Carriers 


Under guidelines issued by the Comptroller General, reasons for use of foreign air 
carrier must be properly certified. Comptroller General decisions contain guidelines 
regarding the adequacy of reasons for utilizing a foreign carrier. The Joint Travel 
Regulations require a determination of unavailability by the transportation or other 
appropriate officer and the requirements contained therein are in keeping with the 
Comptroller General’s guidelines and reimbursement is not authorized absent com- 
pliance. 


Matter of: Mr. John King, Jr.—Reimbursement for Use of 
Noncertificated Air Carrier, March 28, 1983: 


This action is in response to a request for a decision from R. G. 
Bordley, Chief, Accounting and Finance Division, Office of the 
Comptroller, Defense Logistics Agency, concerning a claim for re- 
imbursement by an employee for airfare paid for travel by foreign 
air carrier from New York City to Hamburg, Germany, during 
June 1979. The request, forwarded by the Per Diem, Travel and 
Transportation Allowance Committee, has been assigned PDTA- 
TAC Control No. 82-18. On the basis of the documentation present- 
ed for decision we conclude that the employee may not be reim- 
bursed. 

The record shows that John King, Jr., was directed to report for 
duty in Nuernberg, Germany, on June 28, 1979. Immediately upon 
receiving his orders on June 16, 1979, he went to the local Trans- 
portation Office at McConnell Air Force Base, Kansas, to deter- 
mine the mode of travel. Mr. King was informed that military 
transportation would be unavailable on such short notice and that 
he would have to make his own travel arrangements. He states 
that he was not informed of any restrictions on reimbursement for 
travel performed on foreign air carriers. Moreover, he claims that 
the travel agency that made the arrangements was unable to get 
him a reservation on a certificated air carrier. Acting on the advice 
of an Army Finance and Accounting Center officer, Mr. King sub- 
mitted a supplemental voucher which was honored with a reim- 
bursement of $236, representing the cost of travel from CONUS by 
Military Airlift Command. Mr. King now seeks reimbursement of 
the additional $228 expended by him for airline transportation. 

As a basis for favorably considering his request for reimburse- 
ment, we have been furnished a memorandum recommending re- 
imbursement for the full fare unless someone can challenge the 
claimant’s allegation that an American-flag carrier was unavail- 
able and suggesting that paragraph C2206 of Volume 2 of the Joint 
Travel Regulations (2 JTR) permits payment for foreign air carrier 
transportation based on a traveler’s certification that use of a for- 
eign carrier was necessary. 
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We have held that a certificate by the traveler stating that his 
use of a foreign carrier was necessary because U‘S. air carrier serv- 
ice was unavailable is not in itself sufficient to authorized reim- 
bursement for the cost of his flight. Matter of Mitchell, B-203010, 
August 4, 1981. The “Fly America” provisions of 49 U.S.C. § 1517 
prohibit this Office from allowing any expenditure from appropri- 
ated funds for transportation of personnel or cargo on a non-certifi- 
cated foreign-flag carrier in the absence of satisfactory proof of ‘its 
necessity. Our guidelines of March 12, 1976, which were in force at 
the time, required submission of a certificate or memorandum with 
each voucher for foreign air travel adequately explaining the rea- 
sons why certificated air carriers were unavailable. Those guide- 
lines have been amplified in various decisions. 

In keeping with the statute, and the Comptroller General’s 
guidelines and decisions, paragraph C2204-2d of 2 JTR requires a 
determination by the transportation or other appropriate officer 
that certificated air carriers are unavailable. The determination of 
unavailability is required to be made in accordance with the stand- 
ards set forth in 2 JTR para. C2204-2. That regulation reflects the 
Comptroller General’s guidelines and decisions implementing the 
Fly America Act. 

Consistent with our holding at 55 Comp. Gen. 1230 (1976), 2 JTR 
para. 2204-2e in effect at the date of Mr. King’s travel provided 
that when U.S. air carriers do not offer through service between an 
employee’s origin and destination, the traveler is required to use 
U.S. air carrier service available at origin to the furthest practica- 
ble interchange point on a usually traveled route. 

In June of 1979 there was air carrier service to Nuernberg from 
more than two dozen cities in Europe. Since U.S. air carriers of- 
fered service between the United States and many of those Europe- 
an cities it is most unlikely that U.S. air carrier service was un- 
available for the transoceanic portion of Mr. King’s travel. Given 
the particular destination involved, Mr. King’s statement that his 
travel agency tried but was unable to get US. air carrier reserva- 
tions does not itself afford a transportation officer an appropriate 
basis to determine that U.S. air carrier service was unavailable 
under the standards set forth in:2 JTR para. C2204-2. 

While the circumstances surrounding Mr. King’s departure from 
the United States were less than optimum, we must note that the 
requirement to fly aboard certificated carriers is not in the nature 
of a mere “policy.” The “Fly America Act” is a mandatory statu- 
tory provision with respect to which Government travelers are 
deemed to be on notice. Matter of Jacobius, B-186007, November 
15, 1976. The employee is personally liable for noncompliance with 
the “Fly America Act.” Matter of Benton, B-188968, October 17, 
1978. 

Moreover, the traveler may not be relieved of personal liability 
because of ignorance of the law or because others made travel ar- 
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rangements for him. Matter of Otway, 58 Comp. Gen. 612 (1979); 
Matter of Young, B-192522, January 30, 1979, affirmed April 22, 
1981. 

Accordingly, Mr. King’s claim is denied. His liability for improp- 
er travel by non-certificated air carrier should be computed on the 
basis of the formula set forth in 56 Comp. Gen. 209 (1977) and as 
much of the $236 amount as is determined to have been improperly 
paid to Mr. King should be recovered. 


[B-209615] 


Claims—Reporting to Congress—Meritorious Claims Act— 
Reporting Not Warranted 


The Secretary of the Army denied a deceased civilian employee’s representative’s 

claim under 10 U.S.C. 2733 for wrongful death damages allegedly caused by mal- 

practice of Army medical officials. As to the Comptroller General ne the 
0 


matter to Congress as a meritorious claim under 31 U.S.C. 3702(d) (formerly 31 
U.S.C. 236), that provision is construed to apply only to claims which fall within 
General Accounting Office’s (GAO) settlement authority. Since, under 10 U.S.C. 
2733 and 2735, the Army’s settlement of a claim for damages is final and conclusive, 
GAO has no authority in the matter and the claim is inappropriate for reporting to 
Congress under the Act. 


Matter of: Suzanne C. Cramond, March 28, 1983: 


This action is in response to a letter, with supporting brief, from 
Mrs. Suzanne C. Cramond, through her counsel, who is the repre- 
sentative of Mr. John Cramond, Jr., a deceased former employee of 
the Air Force who had retired on disability. Mrs. Cramond alleges 
that malpractice of Government officials who were treating Mr. 
Cramond while he was working for the Air Force in Germany, and 
their abandonment of his treatment after his disability retirement, 
proximately caused her husband’s death. She requests that we 
assist in securing damages for his wrongful death by reporting the 
matter to Congress for relief under the Meritorious Claims Act of 
1928, now codified at 31 U.S.C. § 3702(d) (formerly 31 U.S.C. § 236). 
The claim is not appropriate for us to consider for submission to 
the Congress. 

The claim arose under the following circumstances. Mr. John 
Cramond, a civilian working for the Air Force at the Pentagon, 
began experiencing a series of seizures in late 1971 and early 1972. 
He was transferred and moved with his wife Suzanne and their 
children to Weisbaden, Germany, in July 1972, where he continued 
having seizures. These seizures were treated by medical personnel 
at various service hospitals in Germany, including the U.S. Army 
Hospital at Landstuhl. In May of 1974 surgery was performed on 
Mr. Cramond at the U.S. Air Force Hospital at Weisbaden to 
remove a brain tumor. However, he continued to have seizures 
after the operation and was treated at the Landstuhl Army Hospi- 
tal. He was retired for disability in Germany in November 1974. In 
August 1975 Mr. Cramond, still in Germany, fell while apparently 
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having a seizure, hit his head on a curb, and died shortly thereaf- 
ter. . 

Mrs. Cramond, as representative of her deceased husband, filed a 
claim under 10 U.S.C. § 2733 with the Army for the surviving 
family. She alleged negligent treatment of Mr. Cramond’s seizures 
by the medical personnel in the Landstuhl Army Hospital, includ- 
ing negligent follow-up care after the operation and after Mr. Cra- 
mond’s disability retirement. She also alleged that this negligent 
treatment and follow-up care proximately caused his seizure in 
1975 which resulted in the fall and ensuing death. The claim was 
denied by the Army Claims Service. The denial was appealed to the 
Secretary of the Army who, by delegation, affirmed the initial 
denial and ruled that Mr. Cramond’s death was not a proximate 
result of treatment received or follow-up care by medical personnel 
at Landstuhl. Subsequently, the claimant submitted the matter to 
us requesting that we report it to Congress as a meritorious claim. 

The Meritorious Claims Act, now 31 U.S.C. § 3702(d), provides as 
follows: 

The Comptroller General shall report to Congress on a claim against the Govern- 
ment that is timely presented under this section that may not be adjusted by using 
an existing appropriation, and that the Comptroller General believes Congress 
should consider for legal or equitable reasons. The report shall include recommenda- 
tions of the Comptroller General. 

There is a question of whether this claim was timely presented, 
but that question need not be resolved because there is a more fun- 
damental difficulty with it. We have consistently construed the Act 
as applying only to claims of the types which fall within our settle- 
ment authority, but which may not be adjusted and settled regard- 
less of the equities involved, because agency appropriations are not 
available to pay a claim for which the United States is not legally 
liable. E.g., 34 Comp. Gen. 490 (1955); Matter of Schwab, B-203204, 
July 24, 1981. 

Claims against the United States are cognizable by our Office 
except where settlement authority has been specifically delegated 
to some other agency. 31 U.S.C. §3702(a). In this regard, claims for 
damages against the United States caused by the negligent or 
wrongful act or omission of a Government employee while acting 
within the scope of his office or employment are considered and ad- 
justed under the Federal Tort Claims Act, 28 U.S.C. § 2672 (1976), 
or the Military Claims Act, 10 U.S.C. § 2733 (1976). Under the pro- 
visions of both Acts, the head of the particular Federal agency in- 
volved or his designee is authorized to consider and settle any tort 
claim against that agency. Settlements made under those Acts are 
“final and conclusive.” 10 U.S.C. § 2735; 28 U.S.C. § 2672. There- 
fore, this type of claim is one of those for which settlement authori- 
ty has been delegated elsewhere, and our Office has no authority to 
either consider the merits of this claim or review settlements made 
under those provisicns. 
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Accordingly, since Mrs. Cramond’s claim is not within ‘the settle- 
ment authority of our Office, it is not appropriate for us to consider 
it for submission to the Congress as a meritorious claim under the 
provisions of 31 U.S.C. § 3702(d). 


[B-210454} 


Officers and Employees—Transfers—Miscellaneous Expenses— 
Catalytic Converters—Installed in Automobiles—Cost of 
Reconnecting, etc. 


Department of Defense civilian employees participating in a Privately Owned Vehi- 
cle Import Control Program may be reimbursed for cost of reinstallation of catalytic 
converters upon reentry of vehicles into the United States. Cost of securing a bond 
allowing the vehicle to be admitted to the United States incurred by -nonpartici- 
pants may also be reimbursed since it is required for those who do not participate in 
the program. B-163107, May 18, 1973, is distinguished. 


Officers and Employees—Transfers—Miscellaneous Expenses— 
Catalytic Converters—Installed in Automobiles—Cost of 
Reconnecting, etc. 

Members of the uniformed services are reimbursed miscellaneous expenses incurred 
incident to a permanent change under 37 U.S.C. 407, a set allowance, which does 
not require an itemization of the expenses. Accordingly, no authority exists for any 
additional reimbursement of the costs of reconnecting a catalytic converter or the 


costs of securing a bond to allow the vehicle to be admitted to the United States on 
return from an overseas assignment. 


Matter of: Reimbursement for Cost of Reconnecting Catalytic 
Converters, March 29, 1983: 


This advance decision responds to a request from the Assistant 
Secretary of the Army (Manpower and Reserve Affairs), concerning 
whether the cost of reconnecting a catalytic converter on a vehicle 
for a civilian employee or a member of the uniformed service who 
is member of the Privately Owned Vehicle (POV) Import Control 
Program may be reimbursed as a miscellaneous expense incident to 
relocation on returning to the United States after an overseas as- 
signment. We are also asked whether the cost of securing a bond 
allowing the entry of the vehicle of an individual not participating 
in the program may be reimbursed. The matter has been assigned 
control number 138 by the Per Diem, Travel and Transportation 
Allowance Committee (PDTATAC). 

For the following reasons such reconnection and bond costs may 
be included as allowable miscellaneous expense items for civilian 
employees but may not be reimbursed for members of the uni- 
formed services. 

The Department of Defense POV Import Control Program was 
implemented in 1976 with Environmental Protection Agency ap- 
proval. It is a voluntary program designed to assist Defense person- 
nel assigned overseas to protect catalytic converters on their vehi- 
cles from contamination by leaded gasoline, unleaded gasoline 
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being generally unavailable in foreign assignment areas. Under the 
program, participants have catalytic converters removed prior to 
shipment and then reinstalled upon subsequent return to the 
United States. Pursuant to 40 C.F.R 85.1509, nonparticipants are 
denied reentry of their vehicles into the United States until they 
post a cash bond with the Customs Service, equal to the value of 
the vehicle, pending replacement of the catalytic converter. Such 
replacement is required if the converter has been contaminated by 
the use of leaded gasoline overseas. 

Under the provisions of 5 U.S.C. 5724a, civilian employees of the 
Government may be reimbursed certain expenses incurred incident 
to a relocation within certain limitations. Paragraph C9000, Joint 
Travel Regulations, Volume 2 (2 JTR), applicable only to civilian 
employees, provides a miscellaneous expenses allowance “for the 
purpose of defraying various contingent costs associated with relo- 
cation of a residence in connection with an authorized or approved 
permanent change of station.” Item 5 of paragraph C9000, 2 JTR, 
lists as costs to be reimbursed: ‘‘automobile registration, driver’s li- 
cense and use taxes imposed when bringing automobiles into some 
jurisdictions.” A similar provision is contained in the Federal 
Travel Regulations. It is to be noted that Volume 1 of the Joint 
Travel Regulations, applicable to military members, contains no 
analogous provision. 

We held in Matter of Zimmerman, B-202520, January 4, 1982, 
that a Defense civilian employee transferred to Germany, a partici- 
pant in the POV Import Control Program, was not entitled to reim- 
bursement for the cost of removing the catalytic converter prior to 
shipment because such removal was not a registration related re- 
quirement of his new duty station, and was, therefore, not author- 
ized as a miscellaneous expense as enumerated in paragraph 
C9000. However, we held in Matter of Grills, 56 Comp. Gen. 53 
(1976), that the cost of installing a pollution control device to 
comply with mandatory California pollution standards was proper 
for inclusion as a cost associated with registration of the vehicle at 
the employee’s new duty station for miscellaneous expense allow- 
ance purposes. 

We believe the cost of reinstalling the catalytic converter when 
an employee who has disconnected it before using the vehicle 
abroad is an expense similar to that incurred in Grills, supra, since 
a functioning catalytic converter is necessary for the car to be ad- 
mitted to the United States, and to be registered in most jurisdic- 
tions in the United States. This is distinguishable from the cost of 
repairing or replacing damaged parts, which we have held may not 
be included as miscellaneous expenses. See B-163107, May 18, 1973. 
Accordingly, the cost of reinstalling the catalytic converter of a 
POV Import Control Program participant upon reentry of the vehi- 
cle into the United States may be included in determining miscella- 
neous expenses reimbursement. 
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Similarly, the cost of securing a bond for release of the vehicle 
on return to the United States and insuring that emission stand- 
ards are met may also be included as a miscellaneous expense. This 
may be done since it must be provided by those who do not partici- 
pate in the program in order for their vehicles to be admitted to 
the United States. 

Miscellaneous expenses incurred by members of the uniformed 
services incident to a relocation are not reimbursable in the same 
manner as that provided for civilian employees under 5 U.S.C. 
5724a. Members of the uniformed services are authorized a disloca- 
tion allowance under 37 U.S.C. 407, which is equal to 1 month’s 
basic allowance for quarters as provided for his pay grade and de- 
pendency status. This allowance was designed to cover miscella- 
1eous costs incurred incident to a permanent change of station and 
does not require itemization of the expenses incurred. Accordingly, 
no authority exists to reimburse members of the uniformed serv- 
ices for the reconnection of the catalytic converter or the cost of 
securing a bond to allow the vehicle to be admitted to the United 
States. 


[B-210022] 


Bids—Mistakes—Correction—Evidence of Error— 
Sufficiency—Proximity of Asserted Intended Bid to Next Low 
Bid 

The closer an asserted intended bid is to the next low bid, the more difficult it is to 
clearly establish that the asserted bid is the one actually intended. Where correction 
would bring the bid within one-tenth of 1 percent of the next low bid, and the in- 
tended bid can only be established by resort to an affidavit and an envelope on 


which the final bid was allegedly calculated just prior to bid opening, the agency’s 
decision not to permit correction is reasonable. 


Matter of: American Museum Construction Division of Byer 
Industries, Inc., March 31, 1983: 


American Museum Construction Division of Byer Industries, Inc. 
(AMC) protests the decision of the Army Corps of Engineers to 
permit withdrawal but not correction of its bid under invitation for 
bids (IFB) No. DACA31-82-B-0063 for renovation of a commissary 
building. We deny the protest. 

Bid opening was on August 3, 1982; eight bids were received. The 
apparent low bid was that of Prince Construction Company in the 
amount of $349,868. The next low bid was that of AMC in the 
amount of $353,300. The third and fourth low bids were submitted 
by C&L Construction Company in the amount of $453,537 (subse- 
quently found to be nonresponsive) and Porter Contracting Compa- 
ny, Inc. in the amount of $454,000. The Government estimate for 
the work was $428,000. 

Because of the disparity between the Government estimate and 
the bids of Prince and AMC, the contracting officer requested ver- 
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ification of their bids. Prince alleged a mistake in bid and was per- 
mitted to withdraw. 

By letter of August 4, 1982, AMC also alleged an error in its bid. 
The letter stated that the error occurred when AMC’s president 
phoned his office shortly before bid opening to receive last minute 
subcontractor quotes. In adding these quotes to its bid on a hand- 
held calculator, he failed to enter “one zero” resulting in a 
$100,000 mistake in bid. 

In a subsequent meeting with agency personnel, AMC again ex- 
plained that the error occurred while its president was adding sub- 
contractor quotes to its bid during a phone conversation between 
himself and his office. The nature of the error, however, was de- 
scribed as the failure to enter the number “1” from the figure 
$120,930 when adding it to the figure $325,570. The total of these 
figures was thus erroneously calculated as $346,500 rather than the 
correct sum of $446,500. At this time, AMC stated that the earlier 
explanation of the mistake as the omission of ‘“‘one zero” was incor- 
rect, and resulted from its haste to alert the agency that a mistake 
in bid had been made. It submitted a handwritten draft copy of its 
August 4 letter to show that, as drafted, the letter described the 
error as the failure to enter “One—.” This was erroneously typed 
as “One zero” and no one noticed the error before the letter was 
mailed. 

In support of its claim, AMC submitted the work poapers used in 
preparing its bid, as well as an envelope on which its president re- 
corded the subcontractor quotes received by phone and then added 
them to its previously prepared bid amount. The envelope shows 
the following entries: 

163,000 Mech. ............c...cccscecesseseeees Hugh. 
TROO0 | Thee. cisaiicwececciccasshdatseedencase M&T. 
49,573 Sprinkler 

7,800 


295,973 
29,597 


325,570 
120,930 


1346,500 
6,800 


353,300 


1 Correct amount is $446,500. 


In addition, AMC submitted affidavits from its president and his 
secretary explaining how the error occurred, as well as affidavits 
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from each subcontractor whose bid was used in computing AMC’s 
bid. The subcontractor bids are also recorded in AMC’s worksheets, 
as is the figure of $120,930 (for work to be performed by AMC itself 
including profit and overhead). The worksheets contain the $6,800 
amount too, which is shown as a total of three figures—$5,100 for 
bond, $700 for miscellaneous and $1,000 for “dumpster.” The work- 
sheets do not show the 10 percent amount added to the subcontrac- 
tor quotes, nor do they show how the $5,100 amount for bonding 
was calculated. 

Defense Acquisition Regulation (DAR) § 2-406.3(a\(2) (1976 ed.) 
provides that a bid may be corrected provided that both as correct- 
ed and uncorrrected it is low, and the evidence is clear and con- 
vincing as to the existence of a mistake and as to the bid actually 
intended. After examining the documents submitted by AMC in 
support of its claim, the Army concluded that the evidence was 
clear and convincing as to the existence of a mistake, but not as to 
the bid actually intended. Accordingly, AMC was not permitted to 
correct its bid. 

The Army’s position is that AMC’s intended bid cannot be clear- 
ly established because it cannot determine from AMC’s worksheets 
what the 10 percent figure added to the subcontract costs on the 
envelope represents, or how the bond costs were calculated. The 
agency also observes that AMC has not requested any increase in 
its bonding costs even though it has requested an upward correc- 
tion of its basic bid. 

Further, the agency notes that correction of AMC’s bid would 
bring it within one-tenth of 1 percent of the next low bid, a result 
which the agency concludes would adversely affect the integrity of 
the competitive bidding system. In a similar vein, several inconsis- 
tencies in AMC’s statements in support of its claim are noted, such 
as its original assertion that the mistake resulted from the omis- 
sion of “one zero” rather than the omission of a one. 

AMC contends that its intended bid is clear from its worksheets 
and the envelope on which its president wrote the subcontractor 
quotes and added up its total bid. The protester argues that these 
documents plainly show a mistake in addition which it should be 
permitted to correct. 

AMC explains that the 10 percent figure added to its subcontrac- 
tor costs represents profit and states that it does not charge over- 
head on work it does not itself perform. AMC has submitted docu- 
mentation to demonstrate that this is its normal practice; however, 
this documentation was not originally submitted to the Army. The 
protester also asserts that whether the 10 percent figure represents 
profit, or overhead, or both is irrelevant since it is clearly docu- 
mented that AMC intended to add that amount to its bid. 

Concerning bonding costs, AMC states that its practice is to cal- 
culate them by multiplying its estimate of the total contract price 
by 1.2 percent. The result is then used to calculate AMC’s bid. The 
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protester explains that it estimates these costs in order to save 
time since subcontractor quotes are frequently not received until 
shortly before bid opening. 

Since the authority to correct mistakes alleged after bid opening 
but prior to award is vested in the procuring agency, and because 
the weight to be given the evidence in support of an asserted mis- 
take is a question of fact, we will not disturb an agency’s determi- 
nation concerning bid correction unless there is no reasonable basis 
for such determination. Sentinel Electronics Inc., B-194209, August 
24, 1979, 79-2 CPD 150. Here, we find a reasonable basis for the 
agency’s decision. 

The mistake-in-bid rules are intended to permit relief to bidders 
who make genuine mistakes in their bids; the paramount concern 
of the rules, however, is the protection of the competitive bidding 
system. Panoramic Studios, B-200664, August 17, 1981, 81-2 CPD 
144. It has been argued that bid correction after bid opening and 
the disclosure of prices compromise the integrity of the system, 
which to some extent, at least, is true. P.K. Contractors, Inc., B- 
205482, April 22, 1982, 82-1 CPD 368. Nonetheless, the potential for 
abuse flowing from a decision to allow correction is protected 
against by the high standard proof necessary before correction is 
permitted. Id. 

Thus, the closer an asserted intended bid is to the next low bid, 
the more difficult it is to clearly establish that it is the bid actually 
intended, and for that reason, correction is often disallowed when a 
corrected bid would come too close to the next low bid. R. H. 
Whelan Co., B-203248, August 11, 1981, 81-2 CPD 123. Here, we 
are faced with just such a case—the correction of AMC’s bid would 
bring it within less than one-tenth of 1 percent of the next low bid. 

AMC’s intended bid cannot be ascertained from its worksheets 
since they neither show how it calculated its bonding costs nor con- 
tain the 10 percent figure which AMC says it adds to subcontractor 
costs for profit. Instead, resort must be made to an envelope on 
which AMC’s president allegedly calculated its final bid just prior 
to bid opening, and to the president’s affidavit which explains how 
AMC calculated these amounts. 

Without questioning the truth of either of these documents, we 
do not think they meet the very high standard of proof required for 
bid correction in a case such as this. Where, as here, the amount of 
the alleged error is substantial, and the difference between the cor- 
rected bid and the next low bid is small, to accept such evidence to 
establish the intended bid would adversely affect the integrity of 
the competitive bidding system. See Fortec Constructors, B- 
203190.2, September 29, 1981, 81-2 CPD 264. Further, we agree 
with the agency’s conclusion that permitting correction of AMC’s 
bid after AMC changed its explanation of the nature of the error 
would undermine public confidence in the competitive system, re- 
gardless of the reason for AMC’s changed position. Therefore, we 
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conclude that the Army acted reasonably when it denied correction 
of AMC’s bid. 
The protest is denied. 
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ABSENCES 
Leaves of absence. (See LEAVES OF ABSENCE) 


AGRICULTURE DEPARTMENT 
Farmers Home Administration 
Loans 
Natural disaster emergency loans 
Eligibility 
Consolidated Farm and Rural Development Act. 

It is concluded that Farmers Home Administration (FmHA) prac- 
tice of determining eligibility for natural disaster emergency loans, 
authorized under 7 U.S.C. 1961 et seg., on county-wide rather than 
individual crop losses, is unlawful. Legislative history of amendment 
to 7 U.S.C. 1961, in which area designation requirement was abol- 
ished, Pub. L. 95-334, sec. 118, 92 Stat. 426 (Aug. 4, 1978), clearly in- 
dicates that Congress intended that programs be made available to 
farmers on a case-by-case basis. Furthermore, the Secretary of Agri- 
culture has an affirmative duty to make the programs available to 
potential farm borrowers, and since under current guidelines, farm 
borrowers, in counties in which more than 25 farmers are affected by 
disaster, cannot apply for loans unless county-wide crop losses exceed 
30 percent, FmHA’s conduct of program is contrary to law 





INDEX DIGEST 


AIRCRAFT 
Carriers 
Fly America Act 
Applicability 
Travel expenses. (See TRAVEL EXPENSES, Air travel, Fly 
America Act) 


ALLOWANCES 
Military personnel 
Travel and transportation allowances 
To home of selection 
Involuntary separation 
Pub. L. 96-513. (See DISCHARGES AND DISMISSALS, Mil- 


itary personnel, Involuntary separation, Pub. L. 96- 
513 effect) 


APPROPRIATIONS 

Availability 

Contracts 
Research and development 
Small Business Innovation Development Act 
Operational v. R&D activities 

In calculating its 1983 set-aside for small business innovation re- 
search program, National Aeronautics and Space Administration 
should apply definition of “research and development” that appears 
in Small Business Innovation Development Act, Pub. L. 97-219, 96 
Stat. 217, July 22, 1982, to its budget for Fiscal Year 1983 without 
regard to appropriation heading “Research and Development.” Since 
Congress clearly appropriated funds for certain operational activities 
under their heading, it would be contrary to congressional intent for 
set-aside to be based on amounts not available for research and de- 
velopment 

Seizure of private property 
Marshals Service 
Storage costs 

After the Marshals Service takes custody of property seized by the 
United States pursuant to the execution of a warrant in rem, it be- 
comes the obligation of the Marshals Service rather than the agency 
under whose substantive statutory authority the goods were seized to 
pay unpaid storage costs that are the responsibility of the United 
States Government. Since the Marshals Service has the statutory re- 
sponsibility to seize and hold property attached pursuant to in rem 
action, the appropriations for the Marshals Service should be used to 
pay such expenses. There is no authority in the legislation governing 
the Marshals Service or the other agencies involved, such as the 
Dept. of Agriculture or the Food and Drug Administration, that 
would allow those agencies to pay such expenses either initially as 
“substitute custodian” or by reimbursing the Marshals Service 
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APPROPRIATIONS—Continued 
Defense Department 
Restrictions 
Specialty metals’ procurements 
Foreign product prohibition 
Agency interpretation of Department of Defense Appropriation Act 
restriction against the purchase of articles consisting of foreign spe- 
cialty metals as reflected in DAR 6-302 is to be accorded deference. 
General Accounting Office will not object to DAR 6-302 provision 
that statutory restriction is met if the specialty metal is melted in 
the United States, notwithstanding protester’s contention that stat- 
ute requires that such articles be manufactured entirely in the 
United States. DAR provision is based on wording in legislative histo- 
ry and has been in existence for 10 years without congressional ob- 
jection. 49 Comp. Gen. 606 is distinguished 
Obligation 
Leases 
Long-term 
Vessel charters. (See VESSELS, Charters, Long-term, Obliga- 
tional availability) 
Navy Industrial Fund 
Vessel charters. (See VESSELS, Charters, Long-term, Obliga- 
tional availability) 
Permanent indefinite 
Unavailability 
Storage charges 
U.S. Marshals Service seizures 
Meat products 
Permanent judgment appropriation, 31 U.S.C. 1304 is not available 
to pay storage charges assessed against the United States, where the 
Marshals Service has the legal responsibility to pay such charges 
once it seizes the property pursuant to the execution of a warrant in 


BIDDERS 
Qualifications 
Security clearance. (See CONTRACTORS, Responsibility, Adminis- 
trative determination, Security clearance) 


BIDS 
Buy American Act. (See BUY AMERICAN ACT) 
Guarantees 
Bid guarantees 
Requirement 
Construction contracts under $25,000 
Administrative authority 
The Miller Act as amended, 40 U.S.C. 270a, does not preclude the 
General Services Administration from requiring bid. guarantees in 
connection with bids for construction contracts under $25,000 
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BIDS—Continued 
Invitation for bids 
Amendments 
Failure to acknowledge 
Wage determination changes 
Union agreement effect 
When union contract would require offeror to pay wages in excess 
of rates determined under Davis-Bacon Act, and acceptance of bid 
which failed to acknowledge amendment containing wage deter- 
mination clearly has no prejudicial effect on competition, offeror may 
be permitted to cure defect by agreeing to amendment after bid open- 


Inspection of Services 
Price reduction v. reperformance provisions 
Reconcilability 
Performance Requirements Summaries in IFBs for services con- 
tracts which permit the Government to deduct amounts from the 
contractor’s payments for unsatisfactory services do not conflict with 
any reperformance rights of the contractor. Although the standard 
“Inspection of Services” clause permits the Government to require 
reperformance at no cost to the Government, the protester had failed 
to show that defective services may be reperformed without the Gov- 
ernment receiving reduced value 
Cancellation 
After bid opening 
Compelling reasons only 
Cost comparison solicitation. (See CONTRACTS, In-house 
performance v. contracting out, Cost Comparison, 
Cancellation of solicitation) 
Defective solicitation 
Specialty metals’ procurements 
Agency properly canceled solicitation after bid opening where bid- 
ders might have offered unacceptable foreign specialty metal prod- 
ucts relying on a clause in the solicitation which no longer accurate- 
ly reflected the Agency’s interpretation of applicable law, because 
the solicitation, as written, failed to reflect the Government’s needs. 
49 Comp. Gen. 606 is distinguished 
Specialty metals’ procurements 
Domestic product preference 
Statutory exceptions 
Failure to reference in invitation 
Agency is not required to warn bidders in solicitation that a statu- 
tory exception permits award to bidder offering foreign specialty 
metal and product where the bid does not exceed $10,000. 49 Comp. 
Gen. 606 is distinguished 
Late 
Hand carried delay 
Commercial carrier 
Failure to deliver to designated office 
Government did not frustrate carrier’s ability to deliver bid pack- 
age where commercial carrier that contracted with protester to deliv- 
er bid to office designated in the solicitation instead asked an agency 
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BIDS—Continued 
Late—Continued 
Hand carried delay—Continued 
Commercial carrier—Continued 
Failure to deliver to designated office—Continued 
employee—who was not affiliated with the contracting activity—to 
deliver an unmarked package containing protester’s bid. 57 Comp. 
Gen. 119 and B-202141, June 9, 1981, are distinguished 
Mishandling determination 
Improper Government action 
Not primary cause of late receipt 
Hand carried delay 
Where carrier for its own convenience gives an unmarked package 
containing protester’s bid to an agency employee rather than deliver- 
ing it to the proper office, subsequent misrouting of bid by another 
agency employee was not the paramount reason for the late arrival 
of the bid at the contracting office and bid was properly rejected 
Transmission by other than mail 
Hand carried delay. (See BIDS, Late, Hand carried delay) 
Mistakes 
Correction 
Evidence of error 
Sufficiency 
Proximity of asserted intended bid to next low bid 
The closer an asserted intended bid is to the next low bid, the more 
difficult it is to clearly establish that the asserted bid is the one actu- 
ally intended. Where correction would bring the bid within one-tenth 
of 1 percent of the next low bid, and the intended bid can only be 
established by resort to an affidavit and an envelope on which the 
final bid was allegedly calculated just prior to bid opening, the agen- 
cy’s decision not to permit correction is reasonable 
Preparation 
Costs 
Noncompensable 
Invitation properly canceled 
Claims for bid preparation costs is denied where the claimant has 
not shown that agency has abused its discretion in canceling the so- 
licitation 
Responsiveness 
“Estimated Quantities” provision 
Interpretation 
The contracting officer reasonably interpreted a clause, which pro- 
vided that bids offering less than 75 percent of the estimated require- 
ments would not be considered, as referring to the estimated number 
of hours listed for each item and not to the number of items listed on 
the invitation for bids 
Timely receipt 
Return to bidder 
Agency error 
Resubmission after bid opening time 
Hand-carried bid 
Bid that was timely submitted at the place designated for receipt 
of bids, but was improperly returned to the bidder’s possession where 
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BIDS—Continued 

Timely receipt—Continued 

Return to bidder—Continued 
Agency error—Continued 
Resubmission after bid opening time—Continued 
Hand-carried bid—Continued 

it remained until several minutes after the time set for opening of 
bids, may be considered for award where the bid was in a sealed en- 
velope, the bidder possessed the bid for only 10 minutes, there was no 
suggestion that the bid was altered, and the bid was returned to the 
Government’s possession prior to the opening of any bid; considera- 
tion of the bid would not compromise the integrity of the competitive 
bidding system 
BUY AMERICAN ACT 

Domestic or foreign product 

Country of manufacture 
Alternative statement 
Slash (/) usage 

Bid stating that country of manufacture is “USA/England” was 
correctly evaluated as offering foreign end product for purposes of 
applying Buy American Act because the bid can reasonably be con- 
strued to permit the bidder to furnish either a domestic or a foreign 
product in the event of award 


CERTIFYING OFFICERS 
Submission to Comptroller General 
Items of $25 or less 


Claims amounting to $25 or less should normally be handled by 
certifying and disbursing officers under procedures authorized in 
letter of July 14, 1976, and need not be submitted to the Comptroller 
General for decision. B-189622, Mar. 24, 1978, is distinguished 


CHECKS 

Payees 

Deceased 
Heir’s claim 
Fact of possession 
Insufficient to support payment 

Claimants assert entitlement to proceeds of 13 Treasury checks 
issued in 1936 and 1937. Original payee died in 1954. Payee had in- 
dorsed one check incident to unsuccessful attempt to negotiate it in 
1939, but other 12 were unindorsed. Checks were found among per- 
sonal effects of payee’s nephew, who was not a legatee under payee’s 
will and who died in 1979. Claimants are heirs of nephew. Mere fact 
of possession does not establish inter vivos gift or other basis of enti- 
tlement, and record contains no evidence of delivery of checks by 
payee to nephew. Therefore, General Accounting Office finds no basis 
to allow claim, under either Uniform Commercial Code or relevant 
state law 
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CIVIL RIGHTS ACT 

Title VII 

Discrimination complaints 
Informal agency settlement 
Without discrimination finding 
Backpay 

Agencies have the general authority to informally settle a discrim- 
ination complaint and to award backpay with a retroactive promo- 
tion or reinstatement in an informal settlement without a specific 
finding of discrimination under EEOC regulations and case law. Title 
VII of the Civil Rights Act of 1964, as amended, and EEOC regula- 
tions issued thereunder provide authority for agencies to award: back- 
pay to employees in discrimination cases, independent of the Back 
Pay Act, 5 U.S.C. 5596. Thus, backpay is authorized under Title VII 
without a finding of an “unjustified or unwarranted personnel 
action” and without a corresponding personnel action 

Cash award limitations 

Informal settlements without a specific finding of discrimination 
are authorized by Title VII of the Civil Rights Act of 1964, as amend- 
ed. In such informal settlements Federal agencies may authorize 
backpay awards, attorney fees, or costs without a corresponding per- 
sonnel action. However, agencies are not authorized to make awards 
not related to backpay or make awards that exceed the maximum 
amount that would be recoverable under Title VII if a finding of dis- 
crimination were made. An award may not provide for compensatory 
or punitive damages as they are not permitted under Title VII 


CLAIMS 

Reporting to Congress 

Meritorious Claims Act 
Reporting not warranted 

The Secretary of the Army denied a deceased civilian employee’s 
representative’s claim under 10 U.S.C. 2733 for wrongful death dam- 
ages allegedly caused by malpractice of Army medical officials. As to 
the Comptroller General reporting the matter to Congress as a meri- 
torious claim under 31 U.S.C. 3702(d) (formerly 31 U.S.C. 236), that 
provision is construed to apply only to claims which fall within Gen- 
eral Accounting Office’s (GAO) settlement authority. Since, under 10 
U.S.C. 2733 and 2735, the Army’s settlement of a claim for damages 
is final and conclusive, GAO has no authority in the matter and the 
claim is inappropriate for reporting to Congress under the Act 
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CLAIMS—Continued 
Transportation 
Settlement 
Contract Disputes Act effect. (See CONTRACTS, Contract Dis- 
putes Act of 1978, Inapplicability, Matters covered by 
other statutes, Transportation Act) 


COMPENSATION 
Overtime 
Fair Labor Standards Act 
Effect . 
Firefighters. (See COMPENSATION, Overtime, Firefighting, 
Fair Labor Standards Act) 
Hours of work requirement 
Paid absences 
Not hours of work 
Under FLSA, overtime is computed on basis of hours in excess of 
40-hour workweek, as opposed to 8-hour workday. Additionally, paid 
absences are not considered “hours worked” in determining whether 
employee has worked more than 40 hours in a workweek 
Recordkeeping requirement 
Noncompliance effect 
Employee’s evidence 
Where agency has failed to record overtime hours as required by 
Fair Labor Standards Act (FLSA), and where supervisor acknowl- 
edges overtime work was performed, employee may prevail in claim 
for overtime compensation for hours in excess of 40-hour workweek 
on the basis of evidence other than official agency records. In the ab- 
sence of official records, employee must show amount and extent of 
work by reasonable inference. List of hours worked submitted by em- 
ployee, based on employee’s personal records, may be sufficient to es- 
tablish the amount of hours worked in absence of contradictory evi- 
dence presented by agency to rebut employee’s evidence 
Statute of limitations 
Employee who was previously awarded backpay for overtime work 
performed from June 23, 1974, through Jan. 4, 1976, seeks additional 
compensation for overtime work from Jan. 4, 1976, through June 17, 
1978. Since prior claim was filed in General Accounting Office (GAO) 
on July 15, 1980, portion of claim arising before July 15, 1974, should 
not have been considered by agency since Act of Oct. 9, 1940, as 
amended, 31 U.S.C. 3702(b)\(1), bars claim presented to GAO more 
than 6 years after date claim accrued. Therefore, agency should 
offset amount of prior erroneous payment against amount now due 
to employee 
“Suffered or permitted”’ overtime 
Agency directive against overtime 
Enforcement requirement 
Where employee has presented evidence demonstrating that she 
performed work outside her regular tour of duty with the knowledge 
of her supervisor, the fact that agency sent her a letter directing that 
she not perform overtime work does not preclude her from receiving 
compensation under the FLSA for such work actually performed. De- 
spite its admonishment, agency must be said to have “suffered or 
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COMPENSATION—Continued 
Overtime—Continued 
Fair Labor Standards Act—Continued 
“Suffered or permitted” overtime—Continued 
Agency directive against overtime—Continued 
Enforcement requirement—Continued 
permitted” employee’s overtime work since supervisor allowed em- 
ployee to continue working additional hours after employee had re- 
ceived, but had failed to comply with, agency’s directive 
Firefighting 
Fair Labor Standards Act 
Court leave 
Jury duty 
Labor organization asks whether firefighters are entitled to addi- 
tional pay under title 5, United States Code, when their overtime en- 
titlement is reduced as a result of court leave for jury duty. The fire- 
fighters are entitled to receive the same amount of compensation as 
they normally receive for their regularly scheduled tour of duty in a 
biweekly work period. The court leave provision, 5 U.S.C. 6322, ex- 
pressly provides that an employee is entitled to leave for jury duty 
without reduction or loss of pay 
Periodic step-increases 
Waiting period commencement 
Repromotion 
During period of grade retention 
Civil Service Reform Act of 1978 
Where a General Schedule employee who was demoted is repro- 
moted to his former position during a 2-year period of grade reten- 
tion under 5 U.S.C. 5362, the schedule for his periodic step increases 
established before demotion and grade retention remains in effect. 
Grade retention under 5 U.S.C. 5362 is to be distinguished from pay 
retention under sec. 5663. Repromotion during a period of grade re- 
tention is not an “equivalent increase” under 5 U.S.C. 5335(a) and 5 
C.F.R. 531.403. Prior decisions arising before Civil Service Reform 
Act of 1978 are not applicable 
Severance pay 
Eligibility 
Involuntary separation requirement 
Resignation incident to RIF 
Cancellation of RIF prior to effective date of resignation 
Federal Trade Commision (FTC) announced that it was closing sev- 
eral regional offices, and employees of these offices were given specif- 
ic notice that their jobs would be abolished pursuant to a reduction- 
in-force (RIF). After several employees submitted written resigna- 
tions, the FTC reversed its decision, did not close the regional offices, 
and canceled the RIF. The employees separated from service after 
the RIF was canceled. Hence, they are not entitled to severance pay 
since their resignations were voluntary and could have been with- 
drawn. Civil Service Regulations state that employees are not eligi- 
ble for severance pay if at the date of separation they decline an 
offer of an equivalent position in their commuting area, and the 


option to remain in the same position is equally preclusive. 5 C.F.R. 
550.701(b\(2) 
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COMPENSATION—Continued 
Severance pay—Continued 
Eligibility—Continued 
Involuntary separation requirement—Continued 
Resignation incident to RIF—Continued 
Cancellation of RIF prior to effective date of resignation— 
Continued 


CONTRACTORS 

Responsibility 

Administrative determination 
Security clearance 
Absence at time of contract award 

General Accounting Office will not disturb contracting agency’s de- 
termination that a firm is nonresponsible where that determination 
is reasonably based on fact that firm did not have security clearances 
necessary to perform contract and could not obtain such security 
clearances in time to perform in an efficient and uninterrupted 


Determination 
Review by GAO 
Nonresponsibility finding 
Contracting officer’s nonresponsibility determination based on data 
supplied by the contracting office, which showed protester delinquent 
on 70 percent of contract line items, and by the Defense Contract Ad- 
ministration Services Management Area (DCASMA), which showed 
protester delinquent on 26 percent of contracts due, was reasonable 
notwithstanding fact that some of the delinquencies may arguably 
have been agency’s fault 
Bad faith alleged 
Fact that protester may have been found responsible by other con- 
tracting officers during same period in which protester was found 
nonresponsible under the protested procurement does not show that 
contracting officer acted in bad faith in making nonresponsibility de- 
termination because such determinations are judgmental and two 
contracting officers may reach opposite conclusions on the same facts 
Small business concerns. (See CONTRACTS, Small business con- 
cerns, Awards, Responsibility’ determination) 


CONTRACTS 
Annual contributions contract-funded procurements 
Complaints 
Timeliness 
“Reasonable time”’ standard 
Complaint against action of grantee filed with General Accounting 
Office 16 working days after an adverse agency decision will be con- 
sidered since complaint was filed within a “reasonable” time 
Indian low-income housing 
Preference to Indian firms 
Bid nonresponsive 
Nonresponsibility basis 
Indian Housing Authority (IHA) had a reasonable basis for reject- 
ing bid submitted by firm that by bid opening had not demonstrated 
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CONTRACTS—Continued f 
Annual contributions contract-funded procurements—Continued 
Indian low-income housing—Continued 
Preference to Indian firms—Continued 
Bid nonresponsive—Continued 
Nonresponsibility, basis—Continued 

to IHA’s satisfaction through a required “prequalification Indian- 
owned organization or Indian-owned ‘enterprise 

Awards 

Small business concerns. (See CONTRACTS, Small business con- 
cerns, Awards) 

Buy American Act. (See BUY AMERICAN ACT) 

Canadian Commerical Corporation. (See FOREIGN GOVERN- 
MENTS, Contracts with United States, Canadian Commerical 
Corporation) 

Contract Disputes Act of 1978 

Inapplicability 
Matters covered by other statutes 
Transportation Act 
Claims’ settlement 

Claims for transportation services furnished under the Transporta- 
tion Act of 1940 are not subject to the disputes resolution procedure 
of the Contract Disputes Act of 1978 (CDA) since legislative history: of 
CDA indicates no Congressional intent to extend coverage to matters 
covered by other statutes 

Contracting with Government employees. (See OFFICERS AND EM- 
PLOYEES, Contracting with Government) 

Damages 

Liquidated 
Actual damages v. penalty 

Price deductions 

Reasonableness 
Performance Requirements Summaries in invitations for bids 
(IFBs) for services contracts which permit the Government to deduct 
from the contractor’s payments an amount representing the value of 
several service tasks where a random inspection reveals a defect in 
only one task imposes an unreasonable penalty, unless the agency 
shows the deductions are reasonable in light of the particular pro- 

curement’s circumstances 

In-house performance v. contracting out 

Cost comparison 
Cancellation of solicitation 
Specification changes 
Anticipated prior to award 
Agency may not avoid cancelling solicitation where it is aware 
before award of need for specification changes by use of Changes and 
Government-Furnished Property clauses which provide for an equita- 
ble adjustment for property not delivered by the Government 
Minimum needs overstated 
Cancellation of invitation after bid opening is proper where Gov- 
ernment determines, albeit after allegedly inappropriate considera- 
tion of OMB Circular A-76 appeal, that solicitation’s statement of 
work overstates actual minimum needs and that Government is no 
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CONTRACTS—Continued 
In-house performance v. contracting out—Continued 
Cost comparison—Continued 
Cancellation of solicitation—Continued 
Specification changes—Continued 
Minimum needs overstated—Continued 
longer able to furnish a significant amount of the Government Fur- 
nished Equipment identified in the solicitation 
Negotiation 
Offers or proposals 
Evaluation 
Life-cycle costing 
Indefinite, future needs 
Where agency specifies additional features of a system to assure 
their availability in the future and requires offerors to state prices 
for those additional features, but agency has no known requirement 
for those features at the time of procurement, the solicitation need 
not contain estimates of the usage of those features and they need 
not be included in the overall price evaluation 
Requests for proposals 
Specifications 
Restrictive 
Agency determination to use less restrictive specifications 
Protest urging that performance type specifications be revised to 
require certain elements of protesters’s equipment configuration is in 
effect an allegation that a more restrictive specification should be 
used. Agency determination that performance type specification is 
adequate and that conforming equipment will meet Government’s 
needs will not be questioned 
Specificity 
Sufficiency 
Procuring agency generally must give offerors sufficient details in 
requests for proposals to enable them to compete intelligently and on 
relatively equal basis. Where the solicitation sets out estimates as to 
the extent of the number of services required for evaluation pur- 
poses, establishes a minimum ordering requirement, and identifies 
the types and levels of services required, the solicitation is sufficient 
for the preparation of proposals 
Payments 


Progress 
Request 

What constitutes 

Canadian bids 
Request for progress payments “in accordance with governing 
United States procurement regulations” does not render bid nonre- 
sponsive where there is nothing which indicates that the “request” 
was more than a mere wish or desire. 45 Comp. Gen. 809, 46 id. 368, 

47 id. 496, and similar cases modified in part 
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CONTRACTS—Continued 
Research and development 
Small Business Innovation Development Act 
Appropriation availability. (See APPROPRIATIONS, Availabil- 
ity Contracts, Research and development, Small Business 
Innovation Development Act) 
Small business concerns 
Awards 
Responsibility determination 
Government Printing Office contracts 
The Government Printing Office is a legislative agency which is 
excluded from coverage of the Small Business Act. Therefore, its de- 
termination that a small business concern is nonresponsible need not 
be referred to the Small Business Administration for review under 
certificate of competency procedures 
Nonresponsibility finding 
Referral to SBA for COC mandatory without exception 
Contracting officer’s determination of nonresponsibility, based on 
finding that small business concern otherwise in line for award does 
not have acceptable quality assurance system to perform required 
work, must be referred to Small Business Administration (SBA), 
albeit on an expedited basis, for consideration under certificate of 
competency (COC) program, since applicable law and regulations no 
longer allow exception to this requirement based on urgency. Howev- 
er, General Accounting Office recommends that Executive branch 
consider developing expedited COC procedure to permit prompt con- 
sideration of COC referrals by SBA when critically urgent procure- 
ments are involved 
Small purchases. (See PURCHASES, Small, Small business 
concerns, Certificate of Competency procedures under 
SBA, Applicability) 
Review by GAO 
Procurement under 8(a) program 
Contractor eligibility 
The determination whether to set aside a procurement under sec- 
tion 8(a) of the Small Business Act (15 U.S.C. 637(a)) and issues con- 
cerning contractor eligibility for subcontract award are matters for 
the contracting agency and Small Business Administration and are 
not subject to review by General Accounting Office absent a showing 
of fraud or bad faith on the part of Government officials 
Set-asides 
Administrative determination 
Reasonable expectation of competition 
A determination to set aside for small businesses Federal Supply 
Service (FSS) multiple award contracts for a category of broadly de- 
scribed instruments, solely on the basis that an adequate number of 
small businesses will submit offers, is improper where the evidence 
available to the contracting officer at the time the determination is 
made suggests that only one small business firm can supply a portion 
of the models and that firm has received the large majority in dollar 
terms of FSS sales of those particular instruments. under a previous 
FSS set-aside 
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CONTRACTS—Continued 
Small business concerns—Continued 
Awards—Continued 
Set-asidese—Continued 
Research and development 
Appropriation availability. (See APPROPRIATIONS, Avail- 
ability, Contracts, Research and Development, Small 
Business Innovation Development Act) 
Small purchases. (See PURCHASES, Small) 
Specifications 
Negotiated procurements. (See CONTRACTS, Negotiation, Re- 
quests for proposals, Specifications) 


COURTS 
Jurors 
Government employees 
Firefighters 
Overtime compensation 
Fair Labor Standards Act applicability. (See COMPENSA- 
TION, Overtime, Firefighting, Fair Labor Standards 
Act, Court leave) 


CUSTOMS 
Services to the public 
Reimbursement, (See FEES, Services to the public) 


DEBT COLLECTIONS 

Military personnel 

Retired 
Missing, interned, etc. status 
While in private employment 
Erroneous retired pay payments 

A retired member has been missing since the civilian plane in 
which he was flying as an employee of a defense contractor disap- 
peared in Southeast Asia in 1973. Retired pay payments continued to 
be sent to the member’s bank account (apparently a joint account 
with his wife) until 1981, when Finance Center first learned of miss- 
ing status. Since it is not known whether the retired member is dead 
or alive, payments should be recouped for the period after the last 
date the retired member was known to be alive and credited to his 
account pending an acceptable determination of his existence or 


DISCHARGES AND DISMISSALS 
Military personnel 
Involuntary separation 
Pub. L. 96-513 effect 
Travel and transportation allowances 
To home of selection 
The Joint Travel Regulations, Vol. 1, may be amended to include 
travel and transportation allowances to a home of selection for a 
member discharged or released from active duty with separation pay 
under 10 U.S.C 1174 (Supp. IV, 1980). A statute must be read in the 
.context of other laws pertaining to the same subject and should be 
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DISCHARGES AND DISMISSALS—Continued 
Military personnel—Continued 
Involuntary separation—Continued 
Pub. L. 96-513 effect—Continued 
Travel and transportation allowances—Continued 

To home of selection—Continued 
interpreted in light of the aims and designs of the total body of law 
of which it is a part 


EQUAL EMPLOYMENT OPPORTUNITY 

Commission 

Authority 
Title VII discrimination complaints 
Informal agency settlement 
Remedial actions 

The scope of remedial actions under Title VII is generally for de- 
termination by EEOC. However, EEOC’s present regulations on in- 
formal settlements do not provide sufficient guidance for Federal 
agencies to carry out their responsibilities under Title VII of the 
Civil Rights Act of 1964, as amended. We recommend that EEOC 
review and revise its present regulations to provide such guidance. 
Until that time agencies may administratively settle Title VII cases 
in a manner consistent with the guidelines in this decision 


FAIR LABOR STANDARDS ACT 
Applicability 
Employees of United States 
Fair Labor Standards amendments, Pub. L. 93-259 


Firefighters 


Overtime compensation. (See COMPENSATION, Overtime, 
Firefighting, Fair Labor Standards Act) 


FARMERS HOME ADMINISTRATION (See AGRICULTURE DEPART- 
MENT, Farmers Home Administration) 


FEES 


Services to the public 
Charges 
Cost recovery 

When employees of the Customs Service participate as instructors 
in programs to train travel agents in Customs requirements and pro- 
cedures so that the travel agents will, in turn, provide this informa- 
tion to travelers, the Customs Service must charge a fee to recover 
the full cost of the special benefit conferred. Any receipts may be de- 
posited to the credit of the appropriation of the Customs Service pur- 
suant to 19 U.S.C. 1524 


FOREIGN GOVERNMENTS 

Contracts with United States 

Canadian Commercial Corporation 
Endorsement of Canadian bid/offer 

Canadian Commercial Corporation, a corporation of the Govern- 
ment of Canada, is required to submit an unequivocal endorsement 
of Canadian producer’s bid. 45 Comp. Gen. 809, 46 id. 368, 47 id. 496, 
and similar cases are modified in part 
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GENERAL ACCOUNTING OFFICE 
Jurisdiction 
Contracts 
In-house performance v. contracting out 
Cost comparison 
Appeal of agency’s analysis 
Protest of Army’s consideration of appeal of comparative cost anal- 
ysis and agency’s subsequent decision to sustain that appeal and to 
order new management study under Office of Management and 
Budget (OMB) Circular A-76 analysis is subject to General Account- 
ing Office review where solicitation establishes ground rules for the 


Small business matters 
Procurement under 8(a) program. (See CONTRACTS, Small 
business concerns, Awards, Review by GAO, Procure- 
ment under 8(a) program) 
Discrimination 
Complaints under Title VII 
Civil Rights Act 
Monetary awards 
In view of authority granted to EEOC under Title VII of the Civil 
Rights Act of 1964, as amended, General Accounting Office (GAO) 
does not render decisions on the merits of, or conduct investigations 
into, allegations of discrimination in employment in other agencies of 
the Government. However, in view of GAO’s authority to determine 
the legality of expenditures of appropriated funds, GAO may deter- 
mine the legality of awards agreed to by agencies in informal settle- 
ments of discrimination cases arising under Title VII 
Labor-management relations 
Request for decisions 
Declined 
Union’s request for a determination as to the amount of overtime 
due employees as a result.of an arbitration award, as modified by the 
Federal Labor Relations Authority, is more appropriately resolved 
under the procedures authorized by 5 U.S.C. Chapter 71. The agency 
has objected to submission of the matter to General Accounting 
Office (GAO) and there are a number of actual issues in dispute. Ac- 
cordingly, GAO declines to assert jurisdiction over this matter 


LEAVES OF ABSENCE 
Annual 
“Buying back” 
After workers’ compensation award 
Forfeiture after leave adjustment 
Administrative error effect 
Employee who used restored 1977 annual leave and regular annual 
leave in 1978 to recuperate from work-related illness accepted work- 
ers’ compensation and bought back leave used. Upon reconstruction 
of the employee’s leave records to show recredit of the leave as of the 
time it was used, 66 hours of repurchased restored and regular 
annual leave were subject to forfeiture. Since the employing agency 
failed to apprise the employee of the possibility of forfeiture, the em- 
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LEAVES OF ABSENCE—Continued 
Annual—Continued. 
“Buying back”—Continued 
After workers’ compensation award—Continued 
Forfeiture after leave adjustment—Continued 
Administrative error. effect—Continued 
ployee at his election may choose to be placed on annual leave for 
1978 to avoid any or all of the forfeiture 
Restored 
“Buying back” 
After workers’ compensation award 
Forfeiture after leave adjustment 
Employee who used restored 1977 annual leave and regular annual 
leave in 1978 to recuperate from work-related illness accepted work- 
ers’ compensation and bought back leave used. Upon reconstruction 
of the employee’s leave record to show the recredit of the leave as of 
the time it was used, regular annual leave reinstated in excess of the 
maximum carryover stated in 5 U.S.C 6304(a) is subject to forfeiture 
and may not be restored under 5 U.S.C. 6034(d). Previously restored 
leave recredited to leave year 1978 was subject to forfeiture at the 
end of leave year 1979 and therefore is not eligible for further resto- 
ration 
Court 
Jury duty 
Firefighters 
Overtime compensation 


Fair Labor Standards Act applicability. (See COMPENSA- 
TION, Overtime, Firefighting, Fair Labor Standards 
Act, Court leave) 


MEALS 
Furnishing 
Temporary duty 
Day of departure. (See SUBSISTENCE, Actual expenses, Meals) 
MERITORIOUS CLAIMS ACT (See CLAIMS, Reporting to Congress, 
Meritorious Claims Act) 
MILITARY PERSONNEL 


Discharges. (See DISCHARGES AND DISMISSALS, Military person- 
nel) 
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MILITARY PERSONNEL—Continued Page 
Discharges. (See DISCHARGES AND DISMISSALS, Military person- 
nel)—Continued 
Missing, interned, etc. persons 
Retired members 
Retired pay entitlement. (See PAY, Missing, interned, etc. per- 
sons, Retired pay) 
Pay. (See PAY) 
Retired. (See PAY, Retired) 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 


OFFICERS AND EMPLOYEES 
Compensation. (See COMPENSATION) 
Contracting with Government 
Former employees 
Contracts with other than former employing agency 
Conflict of interest statutes 
Inapplicability of 18 U.S.C 207(c) 

Contrary to protester’s allegation, there is no blanket prohibition 
on contracts between the Government and a former employee for a 
period of at least 1 year after former employee has left Government 
employment. Provisions contained in 18 U.S.C. 207(c) (Supp. IV, 
1980), as implemented by 5 C.F.R. 737.11 (1981), generally restrict 
certain kinds of contact between former senior Government employ- 
ees and their former agencies and do not apply to situation at hand 
where former employee of Veterans Administration is awarded con- 
tract by Department of the Navy 

Public policy objectionability 
Regulation restrictions 
Violation criteria 
Military procurements 

Where contracting officer was unaware the awardee was employed 
by another Government agency on date of award, there was no viola- 
tion of regulation against knowingly contracting with Government 
employee. Moreover, agency considered allegation when raised after 
award and determined that termination of contract for convenience 
of Government was not warranted since employment was terminat- 
ed. In addition, General Accounting Office (GAO) finds no evidence 
in the record of any favoritism towards awardee. In these circum- 
stances, GAO concludes that there is no reason to disturb award 
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OFFICERS AND EMPLOYEES—Continued 
Discrimination alleged 
Civil Rights Act, Title VII. (See CIVIL RIGHTS ACT, Title VII, 
Discrimination complaints) 

Leaves of absence. (See LEAVES OF ABSENCE) 

Overtime. (See COMPENSATION, Overtime) 

Severance pay. (See COMPENSATION, Severance pay) 

Transfers 

Miscellaneous expenses 
Catalytic converters 
Installed in automobiles 
Cost of reconnecting, etc. 

Department of Defense civilian employees participating in a Pri- 
vately Owned Vehicle Import Control Program may be reimbursed 
for cost of reinstallation of catalytic converters upon reentry of vehi- 
cles into the United States. Cost of securing a bond allowing the ve- 
hicle to be admitted to the United States incurred by nonparticipants 
may also be reimbursed since it is required for those who do not par- 
ticipate in the program. B-163107, May 18, 1973, is distinguished 

Members of the uniformed services are reimbursed miscellaneous 
expenses incurred incident to a permanent charge under 37 U.S.C 
407, a set allowance, which does not require an itemization of the ex- 
penses. Accordingly, no authority exists for any additional reim- 
bursement of the costs of reconnecting a catalytic converter or the 
costs of securing a bond to allow the vehicle to be admitted to the 
United States on return from an overseas assignment. B-163107, 
May 18, 1973, is distinguished 

Real estate expenses 
Time limitation 
Regulation amendment 

Employee is not entitled to reimbursement for real estate expenses 
incurred in connection with his permanent change of station from 
New Cumberland, Pa., to Warren, Mich., on May 19, 1980, since set- 
tlement date did not occur within 2 years of date on which employee 
reported to new duty station as required by FTR para. 2-6.le (May 
1973). The amendment to-FTR para. 2-6. le, allowing 1 year exten- 
sion of 2-year time limitation for completion of residence transac- 
tions, is effective only for employees whose entitlement period had 
not expired prior to Aug. 23, 1982. Since the employee’s. entitlement 
period expired prior to that date, the amendment is not applicable 

Travel by foreign air carriers. (See TRAVEL EXPENSES, Air travel, 

Fly America Act) 
Travel expenses. (See TRAVEL EXPENSES) 


PAY 

Active duty 

Concurrent retired, etc. pay 

An Air Force officer who is removed froam the temporary disabil- 
ity retired list and placed on the active duty list for 1 day on the 31st 
day of the month, and retired for years of service the next day, is 
entitled to a full month’s retired pay in addition to pay for the 1 day 
of active duty 


Page 





XXVI INDEX DIGEST 


PAY—Continued 
Missing, interned, etc. persons 
Suspension 
Pending date of death establishment 
Retiree in private employment | 
A retired service member has been missing since the civilian plane 
in which he was flying as an employee of a defense contractor disap- 
peared ‘in Southeast Asia in 1973. In the absence of statutory author- 
ity similar to the Missing Persons Act, 37 U.S.C. 551-557, which per- 
mits continued payments until the member. presumed dead by decla- 
ration of the Department of Defense, payment of retired pay may not 
be made for any period after the last date the member was known to 
be alive and his retired pay account is to be placed in a suspense 
status until the member returns or until information is received or 
judicial action is taken to establish his death and the date of death .... 
Reservists 
Active duty. (See PAY, Active duty, Reservists 
Retired ‘ 
Annuity elections for dependents 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit 
Plan) 
Computation 
Pub. L. 96-342 
Pay base establishment 
Erroneous payments’ exclusion 
Erroneous payments of basic pay should not be included in the 


computation of a service member’s retired pay base for purposes of 
computing his retired pay entitlement under 10 U.S.C. 1407. Al- 
though that statute provides that retired pay base will be computed 
on basic pay “received” over a period of months of active duty, that 


Forfeitures and demotions’ effect 
A service member’s retired pay base, upon which his retired pay is 
computed, is an average of basic pay he “received’’ on active duty 
over a period of months. Reductions in the basic pay received be- 
cause of forfeitures and demotions must be included in computing 
the pay “received” to determine the retired pay base 
‘Saved pay rate” under 10 U.S.C. 1401a(e) 
Applicability 
The provisions of 10 U.S.C. 140la(e), applicable to computation of 
retired pay, allow the use of basic pay rates in effect on the day 
before the effective date of the rates of basic pay on which the mem- 
ber’s retired pay would otherwise be based plus appropriate cost-of- 
living increases. This provision was enacted at a time when retired 
pay was computed only under the old system where it is based on a 
single specific rate of basic pay. However, there is no indication of 
legislative intent that it should not also apply to the new system of 
basing retired pay on average of pay received over a period of 
months. Therefore, as long as it may reasonably be applied under the 
new system, it should be applied when advantageous to the retired 
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PAY—Continued 

Retired—Continued 

Increases 
Cost-of-living increases 
Adjustment of retired pay 
Pub. L. 96-342 

Cost-of-living adjustments to military retired pay under 10 U.S.C. 
1401la(b) which are based on the periodic cost-of-living adjustments 
made in Civil Service annuities also apply to military retired pay 
computed on the new retired pay base system provided for by 10 


‘. U.S.C. 1407 


Partial adjustments 
Pub. L. 96-342 
Partial cost-of-living adjustments under 10 U.S.C..1401a (c) and (d) 
made in military retired pay when the member first becomes entitled 
to retired pay should be applied to military retired pay based on 
averaging of pay received under 10 U.S.C. 1407 as long as it is rea- 
sonably possible to do so. The partial cost-of-living adjustment provi- 
sions were enacted to apply to retired pay computed under the old 
system in which retired pay is based on a single specific rate of basic 
pay; however, there is no indication of legislative intent that. they 
should not also be applied to retired pay computed under the new 
retired pay base system 
Non-Regular service 
Post-age 60 application 
Date of pay accrual 
Garcia case 
A service member filed an application for non-Regular retired pay 
under 10 U.S.C. 1331 almost 6 years after meeting the age require- 
ment, but retired pay was not granted because records did not show 
he had sufficient service. Upon his submission of additional proof, it 
was determined that he had sufficient service. Although more than 6 
years elapsed between his meeting the age requirement and the de- 
termination that he was eligible for retired pay, none of his retroac- 
tive retired pay is barred by 31 U.S.C. 71a (now sec. 3702(b)), in view 
of Garcia v. United States, 617 F.2d 218 (Ct. Cl. 1980), since such 
claims will now be deemed to accrue only after the service’s determi- 
nation that the claimant has the required service 
Reservists 
Waiver of retired pay 
Reserve duty on thirty-first day of the month 
Retired members of the armed services who perform Reserve duty, 
active or inactive, on the 3lst day of a calendar month must waive 1 
day’s retired pay (or other compensation received on account of their 
prior service) in order to be entitled to active duty pay or inactive 
duty pay which would otherwise accrue for that day. This is required 
by 10 U.S.C. 684 
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PAY—Continued 
Retired—Continued 
Service credits. (See PAY, Service credits) 
Survivor Benefit Plan 
Beneficiary payments 
Handicapped beneficiaries 
Implementing national employment policy 
In view of the current national policy concerning employment of 
the handicapped, as reflected in law and executive proclamation, mil- 
itary survivor annuity plans should not be applied in a manner that 
would discourage handicapped beneficiaries from seeking employ- 
ment, or would result in the permanent termination without notice 
of the annuity of one who is attempting to become self-sufficient 
through gainful employment. Procedures should be established to im- 
plement that policy. Further, if an annuity is suspended because the 
beneficiary is determined to be capable of self-support, but the origi- 
nal disabling condition causes a reccurring loss of self-sufficiency, we 
will consider whether the annuity may be reinstated in an appropri- 


Children 
Physically handicapped adults 
Dependency status during employment 

The adult daughter of a deceased Navy officer received a Survivor 
Benefit Plan annuity under 10 U.S.C. 1447(5)(B)(iii) based on a deter- 
mination that she was incapable of self-support because of physical 
incapacity. She was quadraplegic as the result of childhood polio. De- 
spite this disability she later secured full time Government employ- 
ment in a grade GS-5 position. This does not warrant suspension of 
the annuity on the basis that she is no longer incapable of self-sup- 
port, even though a grade GS-5 salary would normally be sufficient 
to cover the living expenses of a physically fit person, since that 
salary is not sufficient for her own personal needs 

Service credits 

Absences due to misconduct, etc. 
Retired pay purposes 
Pub. L. 96-342 effect 
Pay base computation 

A period of unauthorized absence, for which a service member for- 
feits pay, generally should not be included in computing the mem- 
ber’s retired pay base unless such period may also be included in the 
member’s years of service and thus the percentage multiplier (2% 
percent per year) used in computing retired pay 
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PAYMENTS 
Progress. (See CONTRACTS, Payments, Progress) 


PROPERTY 
Private 
Seizure 
Costs incurred 
Appropriation availability. (See APPROPRIATIONS, Avail- 
ability, Seizure of private property) 
Public 
Exchanges 
Strategic and critical materials. (See STRATEGIC AND CRITI- 
CAL MATERIALS, Barter exchange) 


PURCHASES 

Small 

Small business concerns . 
Certificate of Competency procedures under SBA 
Applicability 
Change in SBA regulations 

Where protester has not objected to contracting officer’s failure to 
refer small business non-responsibility determination to the Small 
Business Administration (SBA) for consideration under its Certificate 
of Competency procedures, GAO will not object to such failure to 
refer since the contracting officer’s action was consistent with a De- 
fense Acquisition Regulation which provides that such referral shall 
not be made when small purchase procedures are used, and since 
current SBA regulations provide that it is within the contracting offi- 
cer’s discretion to refer when contract value is less than $10,000 


REGULATIONS 

Compliance 

Failure to comply 
Regulations for Government’s benefit 
Contract protests 

Air Force regulation concerning the development of a statement of 
work and quality assurance plan for base-level services contracts im- 
plements Air Force policy and is for the benefit of the Government, 
not potential offerors. Therefore, the Air Force’s alleged failure to 
comply with the regulation does not provide a basis for protest 


SEVERANCE PAY 
Officers and employees. (See COMPENSATION, Severance pay) 


SMALL BUSINESS ADMINISTRATION: 
Contracts 
Contracting with other Government agencies 
Procurement under 8(a) program 
After withdrawal of small business set-aside 
Prior to bid opening 
Contracting officer reasonably determined that the public interest 
would best be served by canceling small business set-aside before bid 
opening in order to set aside the procurement for award to the Small 
Business Administration (SBA) under its 8(a) program for small, dis- 
advantaged businesses (15 U.S.C. 637(a) (Supp. III, 1979)) where deter- 
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SMALL BUSINESS ADMINISTRATION—Continued 
Contracts—Continued 
Contracting with other Government agencies—Continued 
Procurement under 8(a) program—Continued 
After withdrawal of small business set-aside—Continued 
Prior to bid opening—Continued 
mination was: (1) an attempt to effectuate Government’s socioeco- 
nomic interests; (2) necessary since contracting agency was unaware 
at time it issued small business set-aside that a viable 8(a) firm was 
capable of performing the work; and (3) concurred in by SBA 
Fraud or bad faith alleged 
Evidence sufficiency 
In protest involving 8(a) procurement, fraud or bad faith is not 
shown by: (1) fact that contracting agency originally considered sole- 
source award to large business; (2) fact that contracting agency ini- 
tially issued total small business set-aside, then canceled it before bid 
opening in order te make 8(a) award to Small Business Administra- 
tion (SBA); (3) allegation that SBA violated its own Standard Operat- 
ing Procedures, since they may be waived 


Subtracting under “8(a) program. (See SMALL BUSINESS 
ADMINISTRATION, Contracts, Contracting with other 
Government agencies, Procurement under 8(a) program) 


SMALL BUSINESS INNOVATION DEVELOPMENT ACT 
Research and development 
Small business set-asides 
Appropriation availability. (See APPROPRIATIONS, Availabil- 
ity, Contracts, Research and Development, Small Business 
Innovation Development Act) 


STATUTES OF LIMITATION 

Claims 

Date of accrual 
Compensation payments 
Backpay 

Two employees were awarded backpay pursuant to a Dec. 10, 1973 
ruling by the Board of Appeals and Review of the Civil Service Com- 
mission that they had involuntarily resigned from their positions in 
1972. The employees’ claim that overtime earnings were improperly 
deducted from their backpay awards were received in this Office on 
June 16 and July 14, 1980. The claims may not be allowed since they 
accrued on Dec. 10, 1973, the date of the Board’s determination, and 
31 U.S.C. 71a (1976) (now sec. 3702) bars consideration of claims re- 
ceived in this Office more than 6 years after the date the claim first 
accrues. 61 Comp. Gen. 57 is amplified 


STRATEGIC AND CRITICAL MATERIALS 
Barter exchange 
Excess Stockpile materials 
Authority of GSA 
Sales as contractor’s agent 
Congressional oversight 
Proposed by General Services Administration (GSA) to sell, on 
behalf of contractor, excess Stockpile materials under the Strategic 
and Critical Stock Piling Act, 50 U.S.C. 98e(c), where title has been 
transferred to the contractors in exchange for other needed Stockpile 
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STRATEGIC AND CRITICAL MATERIALS—Continued 

Barter exchange—Continued 

Excess Stockpile materiale—Continued 
Authority of GSA—Continued 
Sales as contractor’s agent—Continued 
Congressional oversight—Continued 
materials, is legally within the parameters of GSA’s existing barter 
authority. Where a statute confers duties in general terms, all 
powers and duties incidental and necessary to make such authority 
effective are included by implication. Congress has encouraged barter 
transactions and the proposed plan helps accomplish the purposes of 
the Act. However, since it may have a significant effect on congres- 
sional control over the Stockpile transaction, GSA should discuss the 
proposal with its congressional oversight and appropriations commit- 
tees before implementation 
National Defense Stockpile Fund 
Crediting non-necessity 
Government sales in agent capacity 

Where United States is acting as agent in sale of excess Stockpile 
materials on behalf of contractors to whom title of materials has 
been transferred, GSA may pay proceeds from the sale directly to the 
contractor rather than deposit it to the credit of the National De- 
fense Stockpile Fund, 50 U.S.C. 98h, since the proceeds are for the 
benefit of the contractor rather than the United States 


SUBSISTENCE 
Actual expenses 


Meals 
Dinner 
At airport prior to return from TDY 
Reimbursement guidelines 
An employee on temporary duty obtained a meal at the airport 
prior to his return flight. Although a traveler is ordinarily expected 
to eat dinner at his residence on evening of return from temporary 
duty, the determination of whether an employee should be reim- 
bursed is for the agency. In determining whether it would be unrea- 
sonable to expect an employee to eat at home rather than en route, 
factors such as elapsed time between meals and absence of in-flight 
meal service may be considered. B-189622, Mar. 24, 1978, is distin- 


Per diem 
Fractional days 
Thirty-minute period at beginning or end 

The 30-minute rule applicable to the payment of per diem under 
para. 1-7.6e, FTR, when the time of departure or arrival is within 30 
minutes before or after the beginning of a quarter, respectively, is 
not intended to be applicable to continuous travel of 24 hours or less. 
40 Comp. Gen. 400 (1961) 
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TRANSPORTATION 
Claims 
Settlement 
Contract Disputes Act effect. (See CONTRACTS, Contract Dis- 
putes Act of 1978, Inapplicability, Matters covered by 
other statutes, Transportation Act) 


TRAVEL EXPENSES 

Air travel 

Fly America Act 
Employees’ liability 
Travel by noncertificated air carriers 

Under guidelines issued by the Comptroller General, reasons for 
use of foreign air carrier must be properly certified. Comptroller 
General decisions contain guidelines regarding the adequacy of rea- 
sons for utilizing a foreign carrier. The Joint Travel Regulations re- 
quire a determination of unavailability by the transportation or 
other appropriate officer and the requirements contained therein are 
in keeping with the Comptroller General’s guidelines and ee 
ment is not authorized absent compliance 

Overseas employees 

Return for other than leave 
Separation 
Time limitation on travel 
Private employment at termination location effect 

In order for employee to be reimbursed expenses incident to return 
travel to former place of residence, travel must be clearly incidental 
to separation and should commence within reasonable time thereaf- 
ter. Employee who resigned. position effective Oct. 2, 1981, notified 
agency on Mar. 2, 1982, of intent to return to former place of resi- 
dence commencing on Sept. 23, 1988, and who accepted employment 
at location of resigned position does not meet requirements for reim- 
bursement 


VESSELS 
Charters 
Long-term 
Obligational availability 
Navy Industrial Fund 
Anti-Deficiency Act compliance 
The Antideficiency Act, 31 U.S.C. 1431, would not prevent the 
Navy from entering into the TAKX long-term ship leasing program, 
to be financed through the Navy Industrial Fund, so long as the un- 
obligated balance of the Fund is sufficient to cover the Government’s 
obligation until commencement of the lease period. Navy may not, 
through acceptance of vessel delivery, agree to commencement of the 
lease arrangement if the obligational availability of the Fund is at 
that time insufficient to cover any consequential increase in the Gov- 
ernment’s obligation 
Termination expenses 
Under the Navy’s TAKX ship leasing program, ship charters will 
cover a base period of 5 years, renewable up to 20 years at 5-year 
intervals, and with substantial termination costs for failure to renew. 
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VESSELS—Continued 
Charters—Continued 
Long-term—Continued 
Obligational availability—Continued 
Navy Industrial Fund—Continued 
Termination expenses—Continued 
Such contracts, once in effect, should be recorded as firm obligations 
of the Navy Industrial Fund at an amount sufficient to cover lease 
costs for the 5-year base period, plus any termination expenses for 
failure to renew : 


WORDS AND PHRASES 

“Appropriate remedies” 

Civil Rights Act, as amended 
Title VII 

The scope of remedial actions under Title VII is generally for de- 
termination by EEOC. However, EEOC’s present regulations on in- 
formal settlements do not provide sufficient guidance for Federal 
agencies to carry: out their responsibilities under Title VII of the 
Civil Rights Act of 1964, as amended. We recommend that. EEOC 
review and revise its present regulations to provide such guidance. 
Until that time agencies may administratively settle Title VII cases 
in a manner consistent with the guidelines in this decision 

Basic pay “received” 

Erroneous payments of basic pay should not be included in the 
computation of a service member’s retired pay base for purposes of 
computing his retired pay entitlement under 10 U.S.C. 1407. Al- 
though that statute provides that retired pay base will be computed 
on basic pay “received” over a period of months of active duty, that 
is construed to mean only basic pay the member was legally entitled 
to receive 

“Equivalent increase” 

Civil Service Reform Act of 1978 

Where a General Schedule employee who was demoted is repro- 
moted to his former position during a 2-year period of grade reten- 
tion under 5 U.S.C. 5362, the schedule for his periodic step increases 
established before demotion and grade retention remains in effect. 
Grade retention under 5 U.S.C. 5362 is to be distinguished from pay 
retention under sec. 5363. Repromotion during a period of grade re- 
tention is not an “equivalent increase” under 5 U.S.C. 5335(a) and 5 
C.F.R. 531.403. Prior decisions arising before Civil Service Reform 
Act of 1978 are not applicable 

“Extramural budgets” 

What constitutes 
Small Business Innovation Development Act 

In calculating its 1983 set-aside for small business innovation re- 
search program, National Aeronautics and Space Administration 
should apply definition of “research and development” that appears 
in Small Business Innovation Development Act, Pub. L. 97-219, 96 
Stat. 217, July 22, 1982, to its budget for Fiscal Year 1983 without 
regard to appropriation heading ‘Research and Development.” Since 
Congress clearly appropriated funds for certain operational activities 
under that heading, it would be contrary to congressional intent for 
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WORDS AND PHRASES—Continued 
“Extramural budgets’”’—Continued 
What constitutes—Continued 
Small Business Innovation Development Act—Continued 
set-aside to be based on amounts not available for research and de- 
velopment 

“Hours of work’”’ 

Under FLSA, overtime is computed on basis of hours in excess of 
40-hour workweek, as opposed to 8-hour workday. Additionally, paid 
absences are not considered “hours worked” in determining whether 
employee has worked more than 40 hours in a workweek 

‘Prequalification statement” 

Indian housing procurements 
Preference to Indian firms 

Indian Housing Authority (THA) had a reasonable basis for reject- 
ing bid submitted by firm that by bid opening had not demonstrated 
to IHA’s satisfaction through a required “prequalification statement” 
that it was a qualified Indian-owned organization or Indian-owned 


Request for progress payments “in accordance with governing 
United States procurement regulations” does not render bid nonre- 
sponsive where there is nothing which indicates that the “request” 
was more than a mere wish or desire. 45 Comp. Gen. 809, 46 id. 368, 
47 id. 496, and similar cases modified in part 

“Research and development” 

What constitutes 
Small Business Innovation Development Act 

In calculating its 1983 set-aside for small business innovation re- 
search program, National Aeronautics and Space Administration 
should apply definition of “research and development” that appears 
in Small Business Innovation Development Act, Pub. L. 97-219, 96 
Stat. 217, July 22, 1982, to its budget for Fiscal Year 1983 without 
regard to appropriation heading “Research and Development.” Since 
Congress clearly appropriated funds for certain operational activities 
under that heading, it would be contrary to congressional intent for 
set-aside to be based on amounts not available for research and de- 
velopment 

Slash (/) virgule 

Bid stating that country of manufacture is “USA/England” was 
correctly evaluated as offering foreign end product for purposes of 
applying Buy American Act because the bid can reasonably be con- 
strued to permit the bidder to furnish either a domestic or a foreign 
product in the event of award 
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